BRENT D. REDSTONE * IN THE

Plaintiff, * CIRCUIT COURT FOR
V.
* BALTIMORE CITY
NATIONAL AMUSEMENTS, Inc.
* CASE NO. 24-C-06-001493
Defendant.

* * * * * * * * * * * *

MEMORANDUM OPINION

Defendant National Amusements, Inc., (“NAI”) is a closely hdd Maryland
Corporation based in Deadham, Massachusetts. NAI operates movie theaters and is the
controlling shareholder of CBS Corporation, Viacom, Inc., and Midway Games, Inc.
Sumner Redstoneis Plaintiff Brent Redstone’s father and Chairman of the Boards of CBS,
Viacom,and NAI. In 1972 he placed sixteen and two-thirds (16 2/3) sharesof NA |’ svoting
stock in the BDR Trust for the benefit of Plaintiff." Plaintiff was on Viacom's Board of
Directorsfrom 1994 until 2003 when he alleges hewasremoved at the direction of hisfather.
Plaintiff continues to sit on NAI's Board of Directors but alleges that his position as a
director has become nominal and that he has been threatened with removal because he has
not always conceded to hisfather’s wishes and demands or voted the way his father desired.
Plaintiff alleges that he is paid by Northeast Theatre Corporation, a theater management
company that manages NA I’ s theaters but does nothing to earn this income other than own
NAI stock. Plaintiff allegesthat he has been blocked in his efforts to find out about NAI’s
relationship to Northeast Theatre and that his father has used Northeast Theatre to

misappropriate money from NAI.

'Maintiff also owns 116 2/3 non-voting shares of NAI.



Plaintifffiled thislawsuit, pursuanttoM d. Code Ann., Corp’s& A ss' ns83-413(b)(2),
seeking NAI’ s dissolution alleging that he was improperly removed from Viacom’s Board
of Directors; frozen out of NAI; and that his father has engaged in self-dealing, usurped
corporate opportunities and misappropriated corporate funds. NAI filed amotion to dismiss
or, in the alternative for judicial decision under M d. Rule 2-502.> NAI argues that because
Plaintiff received his shares as a gift, all his reasonable expectations have been met as a
matter of law and thus he cannot seek dissolution of the corporation. Alternatively, NAI
argues that the suit must be dismissed because by filing this lawsuit, Plaintiff triggered the
termsof a Stock Repurchase Agreement which provides an effective means for Plaintiff to
salvage his investment. Plaintiff filed an opposition and NAI filed areply. At the hearing
on the motion, Defendant presented the Court with a recent case not cited in its
Memorandum or Reply. Plaintiff filed a Supplemental Memorandum responding to thenew
case, and Defendant filed a Response to the Supplementad Memorandum. For all of the
reasons that follow, the Court will deny the motion.

In considering a motion to dismiss for failure to gate a cause of action pursuant to

Maryland Rule 2-322(b)(2), a trial court must assumethe truth of all well-pleaded relevant

*Md. Rule 2-502 provides that:

If at any stage of an action a question arises that is within the sole province of the
court to decide, whether or not the action is triable by a jury, and if it would be
convenient to have the question decided before proceeding further, the court, on
motion or on itsown initiative, may order that the question be presented for decision
in the manner the court deems expedient. In resolving the question, the court may
accept factsstipulated by the parties, may find factsafter receiving evidence, and may
draw inferencesfrom thesefacts. The proceedings and decisions of the court shall be
on the record, and the decisions shall be reviewable upon appeal after entry of an
appealable order or judgment.



and material facts in the complaint, as well asall inferences that reasonably can be drawn
therefrom. Stone v. Chicago Title Ins. Co., 330 Md. 329, 333 (1993). “When moving to
dismiss, a defendant is asserting that, even if the allegations of the complaint are true, the
plaintiff is not entitled to relief asa matter of law.” Hrehorovich v. Harbor Hosp. Ctr., 93
Md.App. 772, 784 (1992). “Thus, in considering a motion to dismiss for failureto state a
claim, the circuit court examines only the sufficiency of the pleading.” Id. “ The complaint
should not be dismissed unless it appearsthat no set of facts can be provenin support of the
claim set forth therein.” Bennett Heating & Air Conditioning, Inc. v. NationsBank, 103
Md.A pp. 749, 757 (1995), rev’d in part on other grounds, 342 Md. 169 (1996).

Thefirst question concernsthelegal posture of the case and the nature of Def endant’ s
request. Defendant styled its paper as a “motion to dismiss. . . or, in the alternative for
judicial decision under . . . Rule 2-502."  In considering a motion to dismiss, the Court’s
inquiry islimited to the four corners of the complaint itself.

If, on a motion to dismiss for failure of the pleading to state a

claim upon which relief can be granted, matters outside the

pleading are presented to and not excluded by the court, the

motion shall be treated as one for summary judgment and

disposed of as provided in Rule 2-501, and all parties shall be

given reasonable opportunity to present all material made

pertinent to such a motion by Rule 2-501.
Md. Rule 2-322(b). Attached to NAI's Motion was a copy of the Stock Repurchase
Agreement that NAI argues requires dismissal. Thus, if the Court considers the Stock
Repurchase Agreement, the motion must be treated as a motion for summary judgment.

If the matter isresolved under Rule 2-502, the Court would need to set the matter for

a hearing and allow both parties an opportunity to present evidence. See Harris v.



Stefanowicz Corp., 26 Md.App. 213, 218 (1975) (“Notwithganding the hybrid devel opment
of Rule 502, it isas different from summary judgment in purpose and effect asis an apple
froman orange.”) “Under [Rule 2-502], the court may isolate [an] . .. issue, take evidence
onit, and makeultimate findings of fact with respecttoit.” Werbowskyv. Collomb, 362 Md.
581, 621(2001). In contrast, “summary judgment . . . requires the court to view the facts and
the inferences from them in the light most favorabl e to the party opposing the motion.” Id.

at 622.

For the reasons stated below, the Courtis goingto deny the motion to dismiss and/or

for summary judgment and deny the request for a Rule 2-502 hearing.

A GIFTED SHAREHOLDER IS NOT PRECLUDED FROM BRINGING AN ACTION
FOR OPPRESSION.

Md. Code Ann., Corps. & Ass' ns 83-413(b) provides that “ Any stockholder entitled
to vote in theelection of directors of a corporation may petition a court of equity to dissolve
the corporation on groundsthat . . . (2) The acts of the directors or those in control of the
corporationareillegal, oppressive, or fraudulent.” (Emphasis added). Despite the fact that
the statute providesthat “any sockholder” may file aclaim for oppression, NAIl argues that
“[s]ince Plaintiff received his shares as a gift, he cannot, as a matter of law or equity” prove

oppression. Defendant’s M emorandum at 11.

Relying on Edenbaum v. Schwarcz-Osztreicherne, 165 Md.App. 233 (2005), NAI
argues that there is oppression “only when the majority conduct substantially def eats
expectations that, objectively viewed, were both reasonable under the circumstances and
were central to the petitioner's decison to join the venture”, and “there exists no effective

means of salvaging the investment.” Id. at 258. Plaintiff argues that Edenbaum does not



establish any two part test; there is languagein Edenbaum that makes clear that a case-by-
case analysisis required to determine if thereis oppression; there are no cases holding that
a shareholder who received shares by a gift cannot as a matter of law make a claim of
oppression; there are casesfrom other jurisdictionswhere a sharehol der who received shares
by a gift successfully brought an action for oppression; and the |eading treati se makes clear

that oppression cases must be decided on a case by case basis.

Defendant’s argument fails. While the language that NAI cites is located in
Edenbaum, arigid two part test was not established. In Edenbaum, the issue was whether
thetrial court correctly found that there was no oppression because the majority sharehol der
had not acted illegally, fraudulently, in bad faith or committed any other wrongful act.
Concluding that oppression is not synonymous with “illegal” or “fraudulent,” the appellate
court held that oppression is determined by whether a minority shareholder’s “ reasonable
expectations are defeated” . Id. at 255-60. The issue of whether the expectations of the

dispossessed shareholder w ere reasonable was not before the Court.

What was before the Court was whether the defeat of the dispossessed shareholder’s
expectations, absent wrongdoing by the majority shareholder, was sufficient to prove
oppression. The Court held that having her reasonabl e expectations defeated was sufficient
for the minority shareholder to prove oppresson. There was no argument made that the
expectations of the dispossessed shareholder, i.e., “she would be employed by the
corporation, receive a salay, and take part in management,” were unreasonable or had not

been defeated.® Id. at 259. See Brief of Appellee/Cross-Appellant, WL 1112244, at p. 25;

% In her Opposition, Appellee argued that her reasonabl e expectations had been defeated and
that the court erred by refusing to dissolvethecorporaion. Brief of Appdlee/Cross-Appellant, WL
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Appellant’s Reply Brief, 2005 WL 1222754, at p. 10. Thus, theissue of whether a minority
shareholder’s expectations are or are not reasonable was not before the Court. Most
importantly, for our purposes, the dispossessed shareholder in Edenbaum had not acquired
her shares by gift, thusthe question of whether a shareholder who receives shares by a gift

may bring an action for oppression was not before the Court.*

Defendant has not directed the Court to any casesthat hold that as a matter of law that
a shareholder who receives shares by a gift cannot bring an action for oppression. In
contrast, Plaintiff hasdirected the Court to a body of cases where gifted shareholders have

successfully maintained oppression suits. See, e.g., Fordv. Ford, 878 A.2d 894 (P.A. Super.

1112244, at p. 25. InhisReply, Appellant argued that A ppelle€ s* reasonabl e expectation argument
blursthe distinction between Ms. Schwarcz' ownership rightsand her rightsas asalaried employee.
While Mr. Edenbaum had the right . . . to terminate [Appellee’s] employment . . . he has never
attempted to terminate [her] ownership rights in any way.” Appellant’s Reply Brief, 2005 WL
1222754, at p. 10.

*Thus, the Court’ s discusson of what ismeant by “ reasonable expectations” isdida. Dicta
does not mean that the language is unimportant or tha litigants and lower courts may ignore it.
Dictasimply meansthat the language was not central to the court’ s holdingand thus when theissue
is before the court directly, the language may be refined and reshaped.

The term dictum is an abbreviated form of obiter dictum , which is
trandlated as “aremark by theway.” It refersto a statement made by
acourt “incidentally or collaterally,and not directly uponthequestion
before [it], or upon a point not necessarily involved in the
determination of the cause----" Obiter dictum lacks the authority of
adjudication. It isnot entitled to the precedential weight afforded the
holding because it does not receive “the deliberate and consdered
judgment” used in phrasing the holding.

Halliday v. Sturm, Ruger & Co., Inc. 138 Md.App. 136, 160-161 (2001) (citations omitted) aff’d on
other grounds 368 Md. 186 (2002). It isclear from reading Edenbaum that the precise “test” to be
applied to determine if expectations are reasonable did not receive “the deliberate and considered
judgment” of the Court.



Ct. 2005)(Court affirmed dissolution based on oppression, explicitly rejected argument that
only minority shareholdersin close corporationswho either contribute capital or are officers
may maintain claims for dissolution due to oppression); Keating v. Keating, 2003 WL
23213143 (Mass. Super. 2003)(Courtheld that close corporation’s 49% gift shareholder had
been frozen out, ordered corporation to buy back shares at fair market value); Meiselman v.
Meiselman, 307 S.E.2d 551, 563 (N.C. 1983)(Minority shareholder acquired shares by gift
filed suit for dissolution Court held that “acomplaining shareholder's ‘rights or interests’ in
a close corporation include the ‘ reasonabl e expectations’ the complaining shareholder has
in the corporation. These ‘reasonable expectations’ are to be ascertained by examining the
entire history of the participants relationship.”); Isaacs v. Am. Iron & Steel Co., 2006 WL
163498, *4 (Minn.App. 2006)(gifted shareholder filed suit for oppresson, Court affirmed
judgement finding oppression but reversed trial court on the issue of remedy.); Coldwell v.
Coldwell, 2001 Mont. Dist. LEXTIS 3572 (minority shareholder and shareholder who
acquired shares by inheritance filed suit for oppression, Court applied reasonable
expectationstest holding that oppression had been show n but dissol ution wasnot warranted);
and Bonavita v. Corbo, 692 A.2d 119, 127-28 (N.J. Sup. Ct. Ch. Div. 1996)(plaintiff
shareholder filed suit for oppression, died before trial, suit maintained by widow who

inherited the shares; Court found oppression and ordered buyout at fair value).

Defendant also argues that the expectations of a shareholder who receives shares by
agiftaredifferent from (and lower than) those of someone who makesafinancial investment
to obtain the shares. See, Mueller v. Cedar Shore Resort, Inc., 643 N.W.2d 56, 64 (S.D.
2002)(Where a shareholder received his shares by gift or inheritance, “the standard . . .
requir[es] only ‘decent’ conduct by controlling shareholders.” (Citing Robert W. Hamilton,
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Business Organizations: Unincorporated Businesses and Closely Held Corporations 8§ 8.25
n84 and Gimpel v. Bolstein, 125 Misc.2d 45, 53(1984) (Complaining gifted shareholder was
requiredto demonstrate that the majority shareholders' conduct wasinherently oppressive.)).
Tothe extent that thosecases hold that the determination of what expectationsare reasonable
is a fact-based determination, this Court agrees. See Edenbaum, 165 Md. App. at 258
(Oppression is determined by whether “objectively viewed’ the expectations that were
defeated were both “reasonable under the circumstances and . . . central to the petitioner's
decisionto join the venture.”). Assuming, without deciding, that the standard articulated in
Mueller and Gimpel is the Maryland standard for gifted shareholders, Plaintiff has pleaded

sufficient facts to defeat a motion to dismiss.
THE STOCK REPURCHASE AGREEMENT HAS NOT BEEN TRIGGERED.

NAI argues that any reasonable expectations that Plaintiff may have are satisfied
because Plaintiff could have no reasonable expectation that he could receive any pricefor his
sharesabove the pricein the Stock Repurchase Agreement and furthermore that the filing of

this lawsuit triggered the terms of that agreement. This Court disagrees.

NAI relies upon Doniger v. Rye Psychiatric Hosp. Center, 505N.Y.S.2d 920 (N.Y.
App. Div. 1986) and Johnsen v. ACP Distribution, Inc., 814 N.Y .S.2d 142 (N.Y. App. Div.
2006) as support for itsclaim that the Stock Repurchase Agreement wastriggered when this
suit wasfiled. Plaintiff pointsout that inJohnsen and Doniger, the claim was for deadlock,
not oppression. NAI counters that thisis a*distinction without a difference,” and pointsto
the Johnsen Court’ s statement that Pace, which did involve a claim of oppression, “state[d]

in dictathat the . .. outcome[] would be the same as Doniger if the language in the



stockholders' agreement was equivalent to that in Doniger.” (see Pace Photographers, 71
N.Y.S.2d at 747,...). Johnsen, 814 N.Y.S.2d at 146.

NAI quotesthedictainJohnsen correctly but the Johnsen’ s Court statement aboutthe
dictain In re Pace Photographers, LTD, 71 N.Y .S.2d, 737 (1988) isinaccurate. The only

citation in Pace to Doniger is the following:

Asan abstract matter, it may well be that shareholders canagree
inadvance that an 1104-adissolutionproceeding will be deemed
a voluntary offer to sell, or fix ““fair value”” in the event of
judicial dissolution, and that their agreement would be enforced

( see, Matter of Donigerv. Rye Psychiatric Hosp. Center, 122
A.D.2d 873,877,505 N.Y.S.2d 920, /v. denied 68 N.Y .2d 611,
510 N.Y.S.2d 1025, 502 N .E.2d 1007).

Pace, 7IN.Y.S. 2d at 747. Thisisclearly not a statement that theresult in Pace would have
been the same if the language was the same as thelanguage in Doniger. In fact the Pace
Court went on to note that “in the absence of explicit agreement a shareholders' agreement
fixing the terms of a sale voluntarily sought and desired by a shareholder does not equally
control when the sale is the result of claimed majority oppression or other wrongdoing-in

effect, aforced buyout.” /d. (Citations omi tted).

Furthermore, theissuein Pace was not whether the shareholder agreement had been
triggered by the filing of the suit claiming oppresson but whether the value of the shares
would be determined under the agreement or under the statutory provision for determining
fair value. That is because in Pace, the plaintiff had sued claiming oppression and the
defendant had opted under New Y ork’ s statute to purchase theshares at fair value. The New

Y ork statute states:

In any proceeding brought pursuant to [the section providing for
an actionfor dissolution], any other shareholder or shareholders
or the corporation may, at any time within ninety days after the



filing of such petition or at such later time as the court in its
discretion may allow, elect to purchase the shares owned by the
petitionersat their fair valueand upon such termsand conditions
as may be approved by the court. . . .

McKinney's Business Corporation Law 8 1118(a). The defendant had dso counterclaimed
that the plantiff was the wrongdoer. Defendant’s invocation of § 1118 stayed the petition
to dissolve the corporation, thus the issue of oppression or wrongdoing was not decided and

the only question was how value would be determined under § 1118(b), which states:

If one or more shareholders or the corporation elect to purchase
the shares owned by the petitioner but are unable to agree with
the petitioner upon the fair value of such shares, the court . . .
may stay theproceedings. . . and determine the fair value of the
petitioner's shares. . . .

The Court held that on remand while a court might consider the terms of the shareholder’s
agreement in determining vdue, “[i]n th[e] forced sale” the value “may be very different
from the objective of a shareholders agreement fixing value for avoluntary sale.” Pace, 71
N.Y.S.2d at 748.

This is consistent with decisions from other courts holding that a stock repurchase
agreement is not necessarily triggered or determinative of the value of the stocks when there
is a suit alleging oppression. See, e.g., Anderson v. Clemens Mobile Homes, Inc., 333
N.W.2d 900, 903-04 (Neb. 1983) (“Although one generally may not seek an involuntary
dissolution of a corporationto avoid the consequences of a buy-sell agreement, the evidence
here establishes that Anderson was forced out of the corporation by Clemens' failure to
consider Anderson's interests . .., ” thus the buy-sell agreement was not controlling.). In

Baylorv. Beverly Book Co., Inc.,216 S.E.2d 18 (1975) the appellate court concluded that the
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trial court had erred in concluding that asuit for oppression had triggered aby-law provision
on selling shares:

thetrial court erredin holding that the allegation in Baylor's bill
brought him within the ambit of the by-law provision requiring
a stockholder desiring to sell his shares to offer those shares to
the corporation or Dixon at their par value. Baylor, by his suit,
did not offer to sell his shares of stock, but sought the relief
which the law provides for stockholders whose rights are
violated by oppressive conduct on the part of the officers and
directors of acorporation or by their misapplication or waste of
corporate assets.

Id. at 19.

Finally, the leading treatise suggests that in the absence of a statute

courts should not hold that a shareholders’ agreement overrides

theshareholders’ statutory rightsto seek involuntary dissolution,

abuyout, or other remedy for majority shareholder misconduct,

unless the agreement contains a specific provision on this point

which the shareholders have knowingly accepted.
F. Hodge O’ Neal and Robert B. Thompson, Oppression of Minority Shareholders and LLC
Members 8 7:25 at 7-170. Thereason isthat ageneral agreement to transfer stock isusually
not done in anticipation of oppression.

A general, purportedly all-inclusive agreement regulating

transfer of a corporations’'s stock may well not have been

intended to apply in dissolution proceedings.. . for oppresson
of minority shareholders.

Id. (Citing Pace).
A RULE 2-502 HEARING IS NOT APPROPRIATE.

This Court cannot decide the remedy in this case before determining whether there
wasawrong, i.e. oppression. New Y ork’slaw would grant NAI an opportunity to purchase

Plaintiff’ s shares at their fair value and/or at the value in the Stock Repurchase Agreement,

11



see McKinney’ s Business Corporation Law §1118(a), however Maryland law hasno similar
provision. See Md. Code Ann., Corp’s& Ass'ns., 83-413 Although the Court would need
to consider alternative remedies if oppression is proven,” unless the Defendant is prepared
to admit oppression, a Rule 2-502 hearing to determine the remedy is not appropriate before

there has been a finding of oppression.
CONCLUSION
For all of the reasons stated, the motion will be Denied.

Dated: August 7, 2006

Judge Evelyn Omega Cannon

°As the Court of Appeals has stated, “the demise of a corporation is. . . an extraordinary
action under [Md. Code Ann., Corp’s& Ass ns., 83-413]." Edenbaum, 165Md.App. at 259 (citing
Renbaum v. Custom Holding, Inc., 386 Md. 28, 48-49 (2005)). In Edenbaum, the Court noted that
although Md. Code Ann. Corp’'s & Ass'ns 83-413 only mentions dssolution as a remedy for
oppression, “ alternative equitable remedies not specifically statedin the statute” are availableto a
court in fashioning aremedy. /d. at 260 (citation and internal quotations omitted). In Edenbaum,
the Court remanded the case for consideration of remedies other than dissolution.

NAI’sfair market value exceeds $8 billion. NAI and its affiliates employ morethan 5000
people; it isthe nation’ sfifth largest operator of movie theaters and it is the controlling shareholder
of two corporations CBS and Viacom, which collectively employ approximately 42,000 people.
Thusadecisonto dissolveit would not be madelightly.
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