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Retired Military Leaders File Amicus Brief in KBR Litigation  
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No fewer than 11 retired U.S. generals and admirals, 

including two former judge advocates general, have 

marched lockstep into a debate about evaluating in U.S. 

courts the potential liabilities of KBR Inc., formerly 

known as Kellogg Brown & Root, for human trafficking 

allegations that took place overseas. 

In a friend of the court brief filed in the U.S. Court of 

Appeals for the Fifth Circuit, the retired military leaders 

support Nepalese families who allege that KBR and 

some of its subsidiaries engaged with third parties to 

traffic their loved ones to work in a war zone. The 

allegedly trafficked workers were kidnapped and killed 

en route. 

In their brief, filed Oct. 1, the retired military leaders 

argue that the appeals court should reverse U.S. District 

Court Judge Keith P. Ellison of the Southern District of 

Texas in Houston. They argue that the Fifth Circuit 

should do so to provide a federal court forum in which 

victims of human trafficking by U.S. contractors can 

seek justice.  

In January 2014, Ellison reversed himself and granted the KBR defendants' motion for summary 

judgment. In his ruling, Ellison found that he could not apply a law retroactively and therefore 

had no jurisdiction to hear a lawsuit brought by the plaintiffs.  

In that ruling, Ellison relied on the U.S. Supreme Court's decision in Kiobel v. Royal Dutch 

Petroleum (2013), with which the high court determined that the presumption against the 

extraterritorial application of U.S. law applies to claims under the Alien Tort Statute (ATS). On 

the basis of the high court's ruling, Ellison concluded that the plaintiffs could not sue KBR 

defendants in U.S. courts. 

Ellison then issued a memorandum and opinion and final judgment in favor of KBR. In his 

memorandum and opinion, Ellison expressed his misgivings about the consequences of his ruling 

and set the stage for an appeal. 

Geoffrey L. Harrison, partner  

with Susman Godfrey, Houston 
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"Perhaps the court has too conservatively interpreted the limitations placed on it by Congress and 

the United States Supreme Court; if so, however, the best recourse it can offer plaintiffs is a 

direct path to the Fifth Circuit Court of Appeals," Ellison wrote. "The court reaches this 

conclusion notwithstanding its wholehearted sympathy with the victims and their families." 

The plaintiffs filed on Sept. 24 their appeal brief, asking the Fifth Circuit to overturn Ellison's 

final judgment.  

KBR defendants have denied the allegations. In a motion filed in 2013, the defendants wrote: 

"KBR recognizes that this case involves human tragedy, but KBR emphatically denies plaintiffs' 

allegations and denies liability, vicarious or otherwise." The motion added: "Indeed, plaintiffs' 

lead counsel admitted to this court that 'we're not alleging that they're [KBR] culpable in the 

murders of the men.'"  

Geoffrey Harrison, a Houston partner in Susman Godfrey, who replaced previous counsel and 

began representing the KBR defendants in September 2013, described the plaintiffs' appeal as "a 

rehash of the same arguments they made, and lost, in the district court." In an email, he wrote: 

"Judge Ellison is a thoughtful and careful judge who got this decision exactly right in his well-

reasoned opinion. Judge Ellison, while sympathetic to the claims brought, considered and 

rejected the same arguments plaintiffs are making on appeal. We expect the Fifth Circuit to reject 

plaintiffs' arguments as well." Harrison added: "While our hearts go out to the families of those 

killed in Iraq, the tragedy here occurred before any of the Nepali decedents had any contact with 

KBR, and plaintiffs' lawyers have not proved the exaggerated claims they have made in this 

case."  

Harrison also noted that Ellison in an earlier ruling stated correctly:"The perpetrators of the 

subject crimes are not before the court, and the relief that plaintiffs seek is not appropriate as to 

those who are before the court." 

Harrison also wrote that KBR "has a zero tolerance policy related to trafficking in persons and 

forced labor, and KBR is committed to treating all persons with dignity and respect." 

Agnieszka Fryszman, a partner in Cohen Milstein Sellers & Toll in Washington, D.C., represents 

the plaintiffs. Their appeal with the Fifth Circuit has drawn support from not only retired military 

leaders, but also legal history scholars. 

When asked about why her clients' case has attracted so much attention, Fryszman said: "I think 

Judge Ellison made a legal error." Her clients' appeal hinges on an interpretation of the ATS, a 

more than 200-year-old law enacted by the nation's founding fathers to provide a federal court 

forum for foreigners to seek remedies of some international law violations. Throughout this 

nation's history, the ATS remained largely overlooked until the 1980s, when international human 

rights activists began pursuing claims under it. But with rulings since then, such as Kiobel, the 

courts have narrowed when the ATS may apply. 

In their friend of the court brief, legal history and law school professors—including William 

Casto from Texas Tech University School of Law, Stanley Katz from Princeton, Martin Flaherty 
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from Fordham Law School and Jenny Martinez from Stanford Law School—argue that the 

courts should recognize "U.S. actors" liability under the ATS.  

"Any other interpretation would be anathema to the Founders' intent in enacting the ATS to 

address international comity concerns and avoid conflicts with other nations," they wrote. The 

scholars quote founding father Alexander Hamilton, who wrote in the Federalist Papers that "the 

denial or perversion of justice by the sentences of courts, as well as in any other manner, is with 

reason classed among the just causes of war."  

In their friend of the court brief, the retired military leaders agree that the ATS should apply to 

the allegations; they also state that the U.S. military clarified for contractors before 2004, when 

the alleged trafficking took place, that trafficking is unlawful, particularly when it occurs in U.S. 

controlled territory by U.S. citizens, directed toward a U.S. military base. The military leaders' 

brief argues that U.S. exercised "practical control" over occupied Iraq, where the plaintiffs' 

family members were trafficked and killed.  

According to Ellison's January 2014 memorandum and order, plaintiffs alleged that the KBR 

defendants "engaged in a scheme to traffic" 13 laborers from Nepal to Iraq and "established, 

engaged and/or contracted with a network of suppliers, agents and/or partners in order to procure 

laborers from Third World countries." The plaintiffs also alleged that most of the Nepalese 

laborers, when recruited, "were told that they would be employed by a luxury hotel" in Amman, 

Jordan, rather than in a war zone or any "dangerous location." 

In mid-August 2004, while on the Amman-to-Baghdad highway, known at the time to be "a 

highly dangerous route." the plaintiffs alleged that they were stopped by a group of men who 

later revealed themselves to be members of the Ansaw al-Sunna Army.  

By Aug. 31, 2004, international media outlets had broadcast video of the army executing the 12 

men, beheading one and shooting the others in the backs of their heads. The families saw the 

video, and it caused them "great emotional distress," Ellison wrote. 

KBR's lawyer Harrison remains unswayed by the growing queue of amici filers on behalf of the 

plaintiffs.  

"The agenda-driven amicus brief filers apparently did not take the time to acquaint themselves 

with the applicable law, facts and plaintiffs' lawyers' inability to prove their assertions," Harrison 

wrote. 
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