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Control of Class Action Abuses Through Regulation of Communications

In response to potential abuses of the class action suit by both plaintiffs and defendants, several United States district
courts have adopted local rules providing that attorneys and parties cannot communicate with potential or actual class

members who are not formal parties without the consent of court. 1  This comment takes no position on the more
fundamental issue of whether the perceived “abuses” of unauthorized communications with absent class members are
real or merely reflect an invalid view of what is “ethical”. Rather, it is assumed that the traditional objections to “stirring
up litigation” are valid and have a rational basis in protecting the legitimate interests of solicitees, defendants, and
the administration of justice. This analysis examines how those presumptively valid objectives might be accomplished
through more narrowly drawn local rules which pose less danger of conflicting with first amendment rights of access to
the courts or of impairing the utility of the class action device.

Class Action Abuses
It is necessary first to identify what perceived abuses may occur when plaintiffs and defendants are allowed to
communicate with unnamed class members. A communication by either party after suit has been filed is potentially

dangerous because it could be misleading. 2  Moreover, unless clearly designated as nonofficial in nature and origin,

the communication could appear to be an authorized activity of the court, 3  causing the recipients not to question its
misleading character.

A defendant may attempt to undermine the class by requesting class members to opt out of a (b)(3) action. 4  The nature
of the claim asserted in many class actions gives a defendant substantial power to “persuade” class members to opt

out. In Weight Watchers of Philadelphia v. Weight Watchers International, 5  an antitrust action by franchisees against
their franchisor, two weeks after the complaint was filed the defendant wrote to all franchisees asking for their help in
defending against the suit. Recognizing that this request created a potential abuse by the franchisor in pressuring its

franchisees, the district court prohibited further communications without court approval. 6  Several courts have found,

however, that such communications do not represent an abuse of the class action device. 7

A typical perceived abuse by plaintiffs is solicitation of persons to be class representatives. 8  In Simon v. Merrill Lynch,

Pierce, Fenner & Smith, Inc., 9  the suit resulted from a successful search for a person willing to have a class action
instituted in his or her name. The court held that “[s]uch activity constitutes an abuse of the class action, which courts

should not permit.” 10  However, the solicitation activity in Simon and similar cases occurred prior to the filing of suit,
beyond the reach of any no communication order of the type discussed here.

Once the suit is filed, the perceived abuse consists of plaintiffs' attorneys communicating directly with class members,
either soliciting legal representation in another matter or soliciting funds or agreements to pay or advance fees or expenses
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in the present class action. In Korn v. Franchard Corp., 11  the plaintiffs' attorney sent an inflammatory letter to all class
members soliciting their participation in an entirely different suit. The attorney's conduct revealed “a lack of any respect

for basic principles of professional ethics and responsibility” by stirring up litigation. 12

Recognizing these potential abuses, the Manual for Complex Litigation recommended that each district adopt a local

rule forbidding unapproved communications without leave of court. Ten district courts have done so. 13  The scope of

the various rules differs considerably. Some districts restrict virtually all communications with class members, 14  while

other rules are of more limited application. 15  Where a district has not enacted a local rule, the Manual suggests that the
court achieve the same result by issuing orders restricting communications in particular cases filed as class actions. On

numerous occasions courts lacking a local rule have done so. 16

Statutory Authority and Constitutionality
The judicial power to promulgate these local rules derives from Rule 83 and 28 U.S.C. § 2071, authorizing federal courts
to enact local rules not inconsistent with acts of Congress or the Federal Rules of Civil Procedure. In Rodgers v. United

States Steel Corp. (Rodgers I) 17  the Third Circuit held that local rule 34(d) of the Western District of Pennsylvania was
beyond the rulemaking authority of the court, at least in the pre-certification context. The court reasoned that a ban on
communications contravened the Rule 23 policy of encouraging group participation in lawsuits but hinted that a local
rule might be upheld in the post-certification context because of a court's duty “to prevent the Rule 23 procedural device
from being misused by communications which are false or misleading.”

One implication of the majority's opinion is that an action should not be considered a class action prior to formal

certification under rule 23(c)(1), at least not for the purpose of controlling communications. 18  Nevertheless, since orderly
maintenance of the action is one goal of Rule 23, the majority's distinction between pre- and post-certification stages
ignores the nature of the abuses the local rules were designed to eliminate. As Judge Weis explained in his concurring
opinion, “[t]he potential for harm does not spring into being instanter upon the certification of a class action but
exists before that time.” The majority's holding might have had the practical effect, as noted in Weight Watchers, of
encouraging counsel for both sides to “engage in a race to complete questionable practices before the court acquires
power to prevent such abuses.”

However, in Rodgers II 19  the Third Circuit invalidated in the post-certification context a protective order that had
been placed upon certain deposition testimony and documentary evidence that the plaintiffs sought to communicate to
absent class members. This time the court's ruling was based squarely upon the first amendment. The protective order
was termed a prior restraint on the speech of the plaintiffs' attorneys. The court reached the first amendment issue in
Rodgers II because the controversy involved a protective order of the type which a district court is clearly authorized
to issue. Thus, Rodgers II did not decide whether issuance of a local rule banning post-certification communications
would exceed judicial authority.

It can be debated how broad the Rodgers II ruling is and to what other fact situations it would apply. However,
the decision does appear to clothe a type of attorney “solicitation” activity with first amendment protection, since
plaintiffs' attorneys' proposed communications were aimed at persuading absent class members to remain within their
class rather than to participate in relief obtained in a competing government action. What other types of solicitation are
also constitutionally protected and whether other courts will adopt the Third Circuit's position remain to be seen.

Local rules which restrict communications with class members undeniably invade first amendment rights to some extent.
The ultimate responsibility of the court, however, is to balance this infringement with the requirements of a fair trial.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS2071&originatingDoc=Ifd223394fcc811dfb026d4d440ae5598&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)


Control of Class Action Abuses Through Regulation of..., 4 No. 6 Class Action...

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 3

The Supreme Court has consistently limited the power of trial courts to control outside influences, ruling that outside

communications are protected by the first amendment. In Bridges v. California 20  the Court reversed a contempt
conviction of newspaper editors and publishers who had praised guilty verdicts in recent cases, declaring that the
publications failed to constitute a “clear and present danger” of substantive evil. Mere likelihood of harm was not
sufficient; the evil must be substantial and probable before utterances can be punished. This standard has been

consistently followed in later decisions reversing contempt convictions based on outside influences. 21

The Manual cites the Bridges line of cases as dispositive of the validity of no communication rules:

It can hardly be disputed that unauthorized communications which are abusive of class
actions threaten the essence of fairness and due process as it is conceived of in complex and
multidistrict cases.

But reliance upon Bridges is faulty for three reasons. First, unlike contempt citations, rules prohibiting communications
with class members are “prior restraints” on communications. Second, these prohibitions are directed at formal parties to
the action and their attorneys, not at outside influences. Third, the Manual's reference to “unauthorized communications
which are abusive” assumes, without stating why, that every communication prohibited by a local rule would, in fact,
be abusive.

A prior restraint of a communication comes before the court “with a ‘heavy presumption’ against its constitutional

validity.” 22  Very recently, the Supreme Court remarked that “prior restraints on speech and publication are the most

serious and the least tolerable infringement on First Amendment rights.” 23  Merely to label a restraint as “prior” is not
a self-executing test, however. A balance must be struck between free speech and a fair trial; the purposes of the restraint

must be analyzed to determine if they justify the “most serious … infringement on First Amendment rights.” 24  This
question can only be resolved by determining how “abusive” a particular communication with absent class members
would in fact be.

The second factor to consider is that these limitations on communications are directed at formal parties to the action and
their attorneys. Lawyers or parties participating in a trial are in a different position than the press and public, justifying

greater controls over their conduct. 25  When a court restricts communications with class members, its action is analogous
to “gag rules” applied in controversial trials. In essense, these no comment rules prohibit the release of information by
counsel in connection with pending cases if there is a “reasonable likelihood” that such dissemination will prejudice the
administration of justice. In assessing the constitutionality of gag rules, there is a question as to whether the clear and
present danger test or the more lenient reasonable likelihood of harm test should be employed.

In United States v. Tijerina 26  parties to a lawsuit were held in contempt for violating an order prohibiting extrajudicial
statements by attorneys and parties. Appellants, relying on Bridges, argued that the order was invalid since it was not
based on a clear and present danger. This standard was rejected; the order was constitutional even though it was based
merely on a “reasonable likelihood” of prejudice.

Some later decisions have relied on Tijerina in applying a reasonable likelihood test. 27  On the other hand, several

Seventh Circuit cases have required a greater showing of potential harm before gag rules may be imposed. 28  Under this
analysis, gag rules have recently been declared unconstitutional because there was no “serious and imminent threat” to

the administration of justice. 29
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Cases examining the constitutionality of gag rules are helpful in analyzing local rules restricting communications with
class members. In either situation, the court regulates speech by attorneys and parties in a pending trial. Of course, the
reasonable likelihood test, as distinguished from the serious and imminent threat test, is more likely to allow the court
sufficient lattitude to balance the right of freedom of speech with the need for a fair trial and find the latter dominant.

But neither right is superior to the other; 30  a court should decide each situation in light of the abuses to be corrected.
One key test is whether the local rule's ban is limited in scope to communication abuses that are irreparable.

The distinction between attorneys and parties, on the one hand, and the press and the public, on the other, cannot by
itself be dispositive of whether the substance of a communication to absent class members seriously jeopardizes a fair
trial. In some instances such communications may have little or nothing to do with the trial itself, while in others it may
be the ban on communications that jeopardizes the rights of the plaintiffs and/or absent class members to a fair trial. In
Rodgers I the Third Circuit pointed out that whatever the court's powers are to control communications in the interest
of the proper administration of justice, “it seems clear that they diminish in strength as the expressions and associations
sought to be controlled move from the courtroom to the outside world.”

Criticisms and Reforms of the Local Rules
In recent years the local rules restricting communications with class members have been attacked as unwarranted burdens
on the class action device. The Judicial Panel on Multidistrict Litigation revised the suggested rule in the Manual to
except from its operation communications initiated by a class member to employ the attorney and communications by
a public office or agency in the regular course of business which do not solicit representation or misrepresent the status

of the action. Not all federal courts, however, have adopted these exceptions. 31

Recently, class action plaintiff attorneys in the Southern District of Texas succeeded in an effort to have local rule 6
modified. The new rule drafted by Judge Carl O. Bue, Jr. purports to resolve constitutional and practical problems with

the rule as previously written. 32

In every alleged or certified class action under Rule 23, Federal Rules of Civil Procedure, all formal
parties thereto and their counsel are hereby forbidden, directly or indirectly, orally or in writing, from
communicating with any asserted or actual class member not a formal party to the action concerning (a)
solicitation directly or indirectly of legal representation of asserted and actual class members who are not
formal parties to the class action; (b) solicitation of fees and expenses and agreements to pay fees and
expenses, from asserted and actual class members who are not formal parties to the class action; and (c)
solicitation by formal parties to the class action of requests by class members to opt out in class actions

under subparagraph (b)(3) of Rule 23. Federal Rules of Civil Procedure, unless the communication has
been approved in advance by order of the Court. Any such proposed communication shall be filed with
the Court; all addressees shall be properly designated and a motion and proposed order for prior Court
approval of the communication shall be included. A copy of the proposed communications shall be sent
to all opposing counsel, and such counsel shall have five business days to file written opposition to the
proposed communication before it is considered by the Court.

Any communication between any formal party or counsel, on the one hand, and asserted or actual class
members, on the other hand, which purports in any manner to represent the status, purposes or effects
of the class action, or of actual or potential orders therein, shall be filed with the Court within five days
after such communication. Counsel who engages in or represents a formal party who engages in any such
communications shall file a copy of written communications or an accurate and substantially complete
summary of oral communications, certifying that a copy has been sent to all opposing counsel. Any written
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objection to the prior communication shall be submitted within five days after its filing. If the Court
determines that the communication violates any of the prohibitions listed in paragraph one or tends to
misrepresent the status, purposes or effects of the action or the orders therein, then the Court shall take
appropriate corrective action.

This rule does not apply to: (1) any communications not described in paragraphs one or two; (2)
communications between an attorney and a prospective client if the prospective client has (a) expressed
an interest in becoming a formal party to the pending litigation and (b) initiated the contact; and (3)
communications occurring in the regular course of business or in the performance of the duties of a public
office or agency (such as the Attorney General) which do not have the effect of soliciting representation by
counsel or misrepresenting the status, purposes or effect of the action and orders therein.

The obligations and prohibitions of this rule are not exclusive. All other ethical, legal and equitable
obligations are unaffected by this rule. Attorneys who willfully violate this rule may be subjected to
appropriate disciplinary action.

The philosophy of the Manual's rule is to prohibit all communications unless an exception applies. Judge Bue's version
reverses this approach so that prohibitions of communications are the exceptions. By specifically enumerating those
conversations that are prohibited, this rule avoids some of the constitutional problems of overbreadth inherent in the
Manual and other versions.

The Manual proposes that banned communications include, but not be limited to, four specific categories dealing with
solicitation of representation, solicitation of fees, solicitation to opt out and communications which misrepresent the
status of the action. Judge Bue's alternative concludes that a prior restraint should be warranted in the first three
categories, but “a prior restraint is not warranted nor is it constitutionally justified” in the fourth category. “Problems

of misrepresentation can be handled by … remedial notice.” 33  Because of the availability of remedial measures, a prior
restraint would not be permissible.

However, the assumption that communications in the first three prohibited categories tend not to be remediable is
questionable. With respect to solicitation of legal representation of absent class members, they are already “represented”

by unsolicited class plaintiffs. Of course, it may turn out that only the solicited plaintiffs are qualified under Rule
23(a)(4) to represent the class or a subclass. But the obvious remedy in that situation would be disqualification of those

plaintiffs under Rule 23(a)(4) by virtue of their having been solicited. That remedy would not apply where the solicited
plaintiffs pursued nonclass suits, but such litigation frequently would not be economically feasible.

In any event, it can be questioned whether the defendant's interest in a fair trial or the court's interest in the proper
administration of justice extends to the social, economic, and political intercourses outside of the courtroom by which
lawsuits are generated. It may be argued that the “trial” does not commence and that “justice” is not “administered”
until the complaint is filed. Under this view the instigation or motivation for filing suits, intervening additional plaintiffs,
or raising litigation funds is the legitimate concern of neither the court nor the defendant.

Solicitation of fees or expenses can likewise be remedied by requiring the soliciting attorney or party to return the monies
where it is determined that funds were raised on the basis of misrepresentations or omissions of material information.
The financial capacity to refund the contributions could be ensured by a bond requirement. Malpractice suits against
attorneys engaging in class action abuses could provide a further deterrent.
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As for defense solicitation of opt outs, the plaintiffs could be afforded an opportunity to demonstrate coercion or
misleading defense characterizations of the litigation in procuring the opt outs. Corrective notice could be sent to those
who had opted out requiring reaffirmations of their decisions. Indeed, the court could simply refuse to honor any opt
out requests except those received in response to formal (c)(2) notice pursuant to a class certification order.

Notwithstanding these arguable shortcomings, Judge Bue's rule does contain one very significant improvement.
While the Manual's suggested rule excepts from its prohibitions communications initiated by a prospective client
and communications in the regular course of business of a public office or agency, “[t]he most important type of
communication exempted from the proposed rule is any communication of a discovery nature which seeks to obtain
from absent class members information necessary to demonstrate the maintainability of the action as a class action and
to prove the merits of their claim.” Failure to allow named class members access to absentees for this purpose “may well

constitute a denial of due process.” 34  This exemption should be added to the local rules currently in effect.

There is, however, another problem with Judge Bue's rule. Whenever an absent class member contacts an attorney or
formal party, not for the purpose of becoming a named plaintiff himself but merely to obtain information about the case,
his status as a class member, how he might press his personal claim, or simply whether the class has yet been certified
each such conversation must promptly be put in writing and submitted to the court within five days. In some cases this
requirement could be quite burdensome and costly, especially during the proof of claim stage when absent class members
are seeking advice on how they should respond to a recovery or liability notice. It seems anomalous that a rule aimed
at preventing abuses would require disclosure only of lay initiated communications that did not culminate in a formal
retainer agreement with the contacted attorney. It would be preferable to exempt all communications initiated by absent
class members from retrospective disclosure.

The second Manual exception is designed to permit public agencies to freely communicate with potential class members
in an effort to assess potential and pending litigation. It is assumed that public officials will not solicit plaintiffs

or misrepresent the action. 35  While this situation is not often presented, this exception is proper to facilitate free
communication with public officials.

A final Manual exemption is contained in the phrase “[n]or does the rule forbid communications protected by a
constitutional right.” As noted by one writer, “[t]his provision does not eliminate—indeed it highlights—the overbreadth

and resultant chilling effect of the [Manual] rule.” 36  Because it is vague and unnecessary, there is no sound reason to
include this exception within a court's local rules.

Perhaps the strongest argument against the local rules is that they are unnecessary in view of the already existing
prohibitions against unethical conduct. For example, penal sanctions currently exist which prohibit barratry and

solicitation. Further, the Code of Professional Responsibility prohibits most class action abuses by both plaintiff 37  and

defense attorneys. 38

While there may be some overlap between disciplinary rules and the local rules restricting communications, valid
justifications exist for continuing the local rules. First, the rules provide specific and detailed lists of forbidden activities,
thereby enabling the attorneys to know precisely which activities are unethical. Second, in those situations in which a
prior restraint is not justified, the rules provide a mechanism to police the communications on an after the fact basis, so
that the court will be able to take remedial measures.

Since disciplinary rules are applicable only to attorneys, it may be argued that restraints against unethical conduct by
the parties should also exist. The problem here is that, insofar as party plaintiffs are concerned, solicitation of other

plaintiffs or funds is clearly a constitutionally protected activity. 39  The exception is where the plaintiffs undertake such
activity not for their own purposes but as “runners” for their attorneys. In that situation, however, the attorneys would
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be subject to disciplinary action just as if they had engaged in the unethical activity directly. For this reason the local
rules arguably should be amended to exempt entirely communications between plaintiffs and absent class members.

Possible enforcement provisions are not mentioned by either the Manual or most of the local rules. Local rule 6 of the
Southern District of Texas, however, provides that “[f]or a willful violation of this Rule, an attorney may be subjected
to appropriate disciplinary action.” Several options are available to the court to punish a violation. Of course, a primary
tool would be to hold the violating party in contempt. Moreover, the court could see to it that the attorney is subjected
to bar disciplinary proceedings. Denying certification is the ultimate sanction and should be used sparingly. If it is the

attorney who abuses the class action, then substitution of counsel would be proper. 40  Since protection of the rights of
absent class members is a primary concern, dismissal of the action would seem an illogical remedy.

Westlaw. © 2013 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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1 See Manual for Complex Litigation § 1.41 (1973) [hereinafter cited as Manual].

2 E.g., Kronenberg v. Hotel Governor Clinton, Inc., 281 F. Supp. 622, 625 (S.D.N.Y. 1967) (plaintiffs'
attorney sent misleading and unauthorized letter to class members describing the suit).

3 See Manual § 1.41 at 36.

4
Matarazzo v. Friendly Ice Cream Corp., 62 F.R.D. 65 (E.D.N.Y. 1974); Greisler v. Hardee's

Foods Systems, Inc., 1973 Trade Cases ¶74,455 (E.D. Pa. 1973)Greisler v. Hardee's Foods Systems,
Inc., 1973 Trade Cases ¶74,455 (E.D. Pa. 1973); Northern Acceptance Trust 1065 v. AMFAC,
Inc., 1971 CCH Fed. Sec. L. Rep. ¶92,939 (D. Haw.). In Matarazzo, an antitrust case brought by
store managers, the court found no coercion when the defendant sought and obtained statements
from several class members that they did not wish to participate in the suit. In Greisler, also an
antitrust suit brought by franchisees against the franchisor, the defendant obtained releases of claims
from potential class members. In AMFAC the defendant solicited affidavits from class members
denying that plaintiffs represented them. Although class members ordinarily cannot opt out of (b)
(2) employment discrimination suits, releases of claims obtained from individual class members may
achieve the same result.

5
Weight Watchers of Philadelphia v. Weight Watchers International, 53 F.R.D. 647 (E.D.N.Y.),

modified 55 F.R.D. 50 (E.D.N.Y. 1971), appeal dismissed, 455 F.2d 770 (2d Cir. 1972).

6 The defendant later sought leave of court to discuss contract modifications with the franchisees. This
communication was not considered abusive since all parties, including counsel, would be present at
the meetings. 55 F.R.D. at 51.
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we find any basis in the theory that once a plaintiff files a complaint designating it a “class action,”
the defendant is thereafter precluded from communicating with potential members of the class.
See also Northern Acceptance Trust 1065. Contra, Ore. State Bar, “Opinions of the Comm. on Legal

Ethics. No. 192,” 31 Ore. St. B. Bull. (Dec. 1970 insert). Cf. Grogan v. American Brands, Inc.,
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v. Convenient Food Mart, Inc., 458 F.2d 927 (7th Cir. 1972), where the plaintiff's attorney, already
retained by a franchisee association, had communicated with franchisees to solicit class representatives
and the only “slight” infraction noted by the court was the failure of the solicitation letter to mention
that the franchisee association had agreed to advance litigation costs. See also Note, “The Rule 23(b)
(3) Class Action: An Empirical Study,” 62 Geo. L.J. 1123, 1156 (1974) (“[t]he interviews reflected little
evidence that the named plaintiffs in the class actions under study had been solicited”).

9 Simon v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 16 F.R. Serv. 2d 1021 (N.D. Tex. 1972), aff'd

on other grounds, 482 F.2d 880 (5th Cir. 1973).

10 For this but also for other reasons the court refused to certify the class.

11 Korn v. Franchard Corp., 1970 CCH Fed. Sec. L. Rep. ¶92,845 (S.D.N.Y.).

12 The class was decertified because of the attorney's conduct and because of insufficient numerosity.
This decision was reversed on appeal, partly because “[t]he former attorney … has withdrawn from all
connection with or participation in the litigation.” 456 F.2d 1208 (2d Cir. 1972). The original attorney

in Korn represented the plaintiffs in Taub v. Glickman, 14 F.R. Serv. 2d 847, 849 (S.D.N.Y. 1970),
where class status was also denied, inter alia, because of improper communication.

13 S.D. Fla. R. 19; N.D. Ga. R. 221.2, 3; N.D. Ill. R. 22; D. Md. R. 20; S.D. Ohio R. 3.9.4; W.D. Pa.
R. 34; N.D. Tex. R. 688; S.D. Tex. R. 6; W.D. Wash. R. 23(g); M.D.N.C. R. 17(b)(6). It is possible
that other district courts, lacking a formal and published set of rules, have enacted similar local rules
by issuing a miscellaneous order. See, e.g., N.D. Tex. R. 688.

14 W.D. Pa. R. 34; N.D. Tex. R. 688.

15 S.D. Fla. R. 19; N.D. Ga. R. 221.2, 3; N.D. Ill. R. 22; D. Md. R. 20; S.D. Ohio R. 3.9.4; W.D. Wash.
R. 23(g); M.D.N.C.R. 17(b)(6); S.D. Tex. R. 6.

16 E.g., Vance v. Fashion Two Twenty, Inc., 16 F.R. Serv. 2d 1513, 1514 (N.D. Ohio 1973); DiCostanzo
v. Chrysler Corp., 15 F.R. Serv. 2d 1248, 1249 (E.D. Pa. 1972); Merit Motors, Inc. v. Chrysler Corp.,

1973-1 Trade Cases ¶74,288 at 93,321 (D.D.C. 1972); Siegel v. Chicken Delight, Inc., 271 F. Supp.
722, 728 (N.D. Cal. 1967). See Ungar v. Dunkin' Donuts of America, Inc., 1975 Trade Cases ¶60,361
(E.D. Pa.)See Ungar v. Dunkin' Donuts of America, Inc., 1975 Trade Cases ¶60,361 (E.D. Pa.).

17
Rodgers v. United States Steel Corp. (Rodgers I, 508 F.2d 152 (3d Cir. 1975). See 4 C.A.R.

141–144 (1975).

18
In Weight Watchers of Philadelphia v. Weight Watchers Int'l, 53 F.R.D. 647, 651 (E.D.N.Y. 1971),
the court stated, “for the purposes of preventing and correcting abuses, once an action is filed as a
class action, it should be so presumed even prior to a formal determination that it is a class action.”
Actions have been treated as class actions prior to certification in order to give notice to alleged class

members of a proposed settlement or compromise. Duncan v. Goodyear Tire & Rubber Co., 66

F.R.D. 615, 616 (E.D. Wis. 1975); Muntz v. Ohio Screw Products, 61 F.R.D. 396, 398 (N.D. Ohio

1973). See also Kahan v. Rosenstiel, 424 F.2d 161, 169 (3d Cir. 1970). But cf. Pan American
World Airways, Inc. v. United States District Court, 523 F.2d 1073 (9th Cir. 1975). For mootness
purposes, however, formal certification is a critical determinant. See 4 C.A.R. 467–473 (1975).

19
Rodgers II, 536 F.2d 1001 (3d Cir. 1976). See 4 C.A.R. 626–627 (1975).

20
Bridges v. California, 314 U.S. 252 (1941).

21
Wood v. Georgia, 370 U.S. 375, 395 (1962) (contempt conviction reversed against a sheriff who

had issued a news release criticizing a judge for charging a grand jury to investigate “Negro bloc

voting”); Craig v. Harney, 331 U.S. 367, 378 (1947) (contempt conviction reversed after defendants
published an editorial criticizing a judge for not being a lawyer and failing to hear both sides of a

case); Pennekamp v. Florida, 328 U.S. 331, 350 (1946) (contempt conviction reversed following
publication of a cartoon and two editorials criticizing a court for being too favorable to criminals).
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22
Organization for a Better Austin v. Keefe, 402 U.S. 415, 419 (1971); Carroll v. President and

Commissioners of Princess Anne, 393 U.S. 175, 181 (1968).

23
Nebraska Press Ass'n v. Stuart, 96 S. Ct. 2791, 2802 (1976).

24 When attempting to promote the orderly administration of justice, prior restraints have been allowed

more readily than restraints on other types of speech. Compare Sheppard v. Maxwell, 384 U.S.

333, 363 (1966) with Organization for a Better Austin v. Keefe, 402 U.S. 415, 420 (1968).

25 In re Sawyer, 360 U.S. 622, 646–47, 668 (1959) (Stewart, J., concurring, and Frankfurter, J.,
dissenting). In Sawyer the defendant was suspended from the practice of law for one year as a result
of public statements. In a 5-4 decision, the Supreme Court reversed on the ground that the suspension
was not supported by the evidence. The dissenting and concurring opinions, representing five members
of the Court, emphasized that the first amendment right to active trial counsel was significantly less
immune from restrictions than the rights of private citizens. Since the majority ruled on the sufficiency
of the evidence, however, the Court expressly declined to rule on the application of Bridges and its
progeny to speech of attorneys participating in pending litigation likely to affect the outcome of a trial.

26
United States v. Tijerina, 412 F.2d 661 (10th Cir. 1969).

27
See, e.g., Younger v. Smith, 106 Cal. Rptr. 225, 241–242 (1973); Chicago Council of Lawyers v.
Bauer, 371 F. Supp. 689, 695 (N.D. Ill. 1974), rev'd, 522 F.2d 242 (7th Cir. 1975).

28
Id.; In re Oliver, 452 F.2d 111, 114 (7th Cir. 1971); Chase v. Robson, 435 F.2d 1059, 1061 (7th
Cir. 1970).

29 Chicago Council of Lawyers v. Bauer, 522 F.2d 242, 249 (7th Cir. 1975).

30 In Nebraska Press Ass'n v. Stuart, the Supreme Court said:
The authors of the Bill of Rights did not undertake to assign priorities as between First Amendment
and Sixth Amendment rights, ranking one as superior to the other …. [I]f the authors of these
guarantees, fully aware of the conflicts between them, were unwilling or unable to resolve the issue
by assigning to one priority over the other, it is not for us to rewrite the constitution by undertaking
what they declined. It is unnecessary, after nearly two centuries, to establish a priority applicable in
all circumstances.

31 W.D. Pa. R. 34; N.D. Tex. R. 688; S.D. Tex. R. 6.

32 Proposed Revision of Local Rule 6 (S.D. Tex. 1976) (Memorandum).

33 88 Harv. L. Rev. 1911, 1920 (1975).

34 Manual at 38. The Manual suggests that requests to the court to communicate with class members
should be “freely considered.” But mere hoping that the rules will be leniently interpreted and
that communication requests will be promptly ruled upon raises serious constitutional questions. In
NAACP v. Button the Supreme Court said that “[w]e cannot assume that, in subsequent enforcement,

ambiguities will be resolved in favor of adequate protection ….” 371 U.S. 415, 438 (1963).
In interpreting former local rule 6 of the Southern District of Texas, some cases have required that
interviews with absent class members be attended by counsel for both sides, that written questions
be submitted ten days in advance, and that a court reporter record the interviews. Johnson v. Uncle
Ben's, Inc., 71 F.R.D. 19 (S.D. Tex. 1975); Haggerty v. Exxon Corp., No. 74-H-617 (S.D. Tex. 1975).
Unquestionably, this imposes significant hardships upon the plaintiff attorney's ability to conduct
discovery and infringes upon the attorney-client privilege to the extent that unnamed class members
are considered parties to the suit.

35 See EEOC v. Mobil Oil Corp., 6 EPD ¶8,818 (W.D. Mo. 1973). Defendant Mobil moved for an order
prohibiting communications with potential or actual class members. In denying the motion, the court
first declared that an action brought by the EEOC is not a class action. Should the suit be considered
the equivalent of a class action, however, the court saw little possibility for the EEOC to commit any
of the abuses outlined in the Manual. But see EEOC v. Red Arrow Corp., 8 FEP Cases 621 (E.D.
Mo. 1974).

36 88 Harv. L. Rev. 1911, 1922 n.74 (1975).
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37 DR 2-103 (recommendation of professional employment); DR I-102(A)(4) (misrepresentation). See
also ABA Comm. on Ethics & Professional Responsibility, Informal Opinion No. 1326 (1975) (plaintiff
class action attorney may not solicit fees from class members but can ethically solicit expense funds).

38 DR 1-102(A)(4) (misrepresentation); DR 7-104 (communication with one of adverse interests). Since
a class member is represented by counsel, defense counsel is precluded from communicating with a
class member “though the purpose merely be to investigate the facts.” ABA Comm. on Professional
Ethics, Opinion No. 187 (1938). See also Ore. State Bar. “Opinions of the Comm. on Legal Ethics, No.
192.” 31 Ore. St. B. Bull. (Dec. 1970 insert) (improper for defendant's attorney to solicit statements
from class members stating that they do not want to be associated with the action and do not want
plaintiff's counsel to represent them.

39 The canons and their interpretations recognize this distinction between attorneys and clients. When
success of an action is dependent upon the joinder of others, a lawyer may accept, but shall not
seek, employment from those contacted for the purpose of obtaining their joinder. DR 2-104(A)(5).
Thus, an attorney may accept “as clients such persons in a similar situation to that of his client, who
may, without his active intervention, be persuaded by his client to employ him.” ABA Comm. on
Professional Ethics, Opinion No. 111 (1934); ABA Comm. on Ethics & Professional Responsibility,
Informal Opinion No. 1280 (1973) (ethically permissible for attorney to represent client who solicited
joinder and funds from class members).

40 Accord, Korn v. Franchard Corp., 456 F.2d 1208 (2d Cir. 1972).
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