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I. INTRODUCTION 

Pursuant to Fed. R. Civ. P. 23(g), Plaintiffs Douglas Bernstein, Elaine Ingulli, Terry 

Halbert, Edward Roy, Louis Penner, and Ross Parke, as personal representative of The Estate of 

Alison Clarke-Stewart, on behalf of themselves and others similarly situated (collectively, 

“Plaintiffs”) move the Court for an Order appointing the law firm Susman Godfrey L.L.P. as 

interim class counsel. Consistent with Rule 23(g), and sound principles of efficient case 

management, the appointment of interim leadership is appropriate at this stage of the litigation.  

Appointment of leadership will permit Plaintiffs’ counsel to protect the interests of the 

class and to work with counsel for Defendant Cengage Learning, Inc. (“Cengage”) on case 

management issues, such as negotiation of pretrial orders, conducting orderly discovery, 

responding to motions (several of which Cengage has already indicated it intends to file), and 

structuring and streamlining communication with the Court on behalf of Plaintiffs and the class 

members they seek to represent. This appointment is appropriate now because another duplicative 

class action was filed in the Southern District of New York alleging conduct concerning Cengage’s 

royalty payments for its MindTap and Cengage Unlimited offerings on behalf of a class 

overlapping with the Cengage Author Class here. See Hull, Jr. v. Cengage Learning Holdings II, 

Inc. et al., No. 1:19-cv-7662-ALC, Dkt. 1 (S.D.N.Y. Aug. 15, 2019) (“Hull”). In light of the 

duplicative Hull complaint, appointing interim class counsel now will “clarif[y] responsibility for 

protecting the interests of the class during precertification activities, such as making and 

responding to motions, conducting any necessary discovery, moving for class certification, and 

negotiating settlement.” Manual For Complex Litigation § 21.11 at 246; see also Szymczak v. 

Nissan N. Am., Inc., No. 10-cv-7493-VB, 2012 WL 1877306, at *2 (S.D.N.Y. May 15, 2012) 

(appointing interim class counsel where there were three duplicative class actions).  There is no 

reason, for example, that the Court needs to review and adjudicate two nearly identical motions to 
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dismiss and strike class allegations that Cengage has proposed. Compare Bernstein, Dkt. 23 

(Cengage’s pre-motion conference letter) with Hull, Dkt. 19 (same).    

Susman Godfrey possesses the requisite expertise to lead this action by itself. Susman 

Godfrey’s track record in other complex litigation – in particular class actions involving contract  

claims – demonstrates that it can be counted on to dedicate the time and resources required of 

interim class counsel under Rule 23(g). Susman Godfrey has spent decades prosecuting complex 

class action cases and has an extensive track record in litigating sophisticated royalty and contract-

based class action matters. This history of success includes Fleisher, et al. v. Phoenix Life 

Insurance Company, No. 11-cv-08405-CM (S.D.N.Y.) and SPRR LLC v. PHL Variable Insurance 

Company, No. 14-cv-8714-CM (S.D.N.Y.) (together, “Phoenix COI Class Action Litigation”), 

where Susman Godfrey was sole class counsel in a breach of contract class action for 

approximately 1,475 insurance policyholders. Judge Colleen McMahon recognized Susman 

Godfrey’s leadership in that case and settlement of the breach of contract class action – brokered 

on the eve of trial – as “an excellent, excellent result for the class,” which may be “the best 

settlement pound for pound for the class that I’ve ever seen.” Langham Decl. Ex. 7, at 3.   In 

Melissa Ferrick et al. v. Spotify USA Inc., et al., Susman Godfrey secured a class action settlement, 

where more than 535,000 notices to potential class members were issued, valued at more than 

$112 million on behalf of a class of composition owners for claims of nonpayment of royalties for 

music streaming. No. 1:16-cv-08412-AJN (S.D.N.Y.) (Dkt. 418, May 22, 2018 Order).   

In addition, Susman Godfrey has already undertaken substantial investigation into the facts 

giving rise to these claims and begun working extensively with experts to analyze the conduct at 

issue. In short, Plaintiffs are represented by counsel with superior leadership abilities, plaintiff-

side complex class action experience, breach-of-contract and royalty class action experience, and 
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the substantive knowledge necessary to prosecute these claims on behalf of Plaintiffs and the class. 

Accordingly, because appointing Susman Godfrey as interim class counsel satisfies the 

requirements of Rule 23(g) and will promote the orderly resolution of this action, Plaintiffs 

respectfully request that the Court grant this motion and enter the proposed order submitted 

herewith. 

II. BACKGROUND 

On August 12, 2019, Plaintiffs filed suit against Cengage on behalf of themselves and other 

similarly situated authors who entered into certain publishing agreements with Cengage and whose 

works have been sold through Cengage’s MindTap platform or the Cengage Unlimited 

subscription service. See Bernstein et al. v. Cengage Learning, Inc., Dkt. 1, No. 1:19-cv-07541-

ALC (S.D.N.Y.). Plaintiffs allege that Cengage violated the terms of its publishing agreements by 

failing to pay authors for use of their works in accordance with the publishing agreements, and 

failing to pay royalties on all royalty-bearing revenue arising from the sale of works through 

MindTap and Cengage Unlimited. See Dkt. 1.  

Three days later, on August 15, 2019, a duplicative class action was filed in this district. 

See Hull Dkt. 1.1 The Hull complaint purports to represent a class that overlaps with the proposed 

Cengage Author Class in this action,2 alleging breach of contract related to Cengage’s failure to 

                                                 
1 The Hull complaint contains allegations nearly identical to the class action allegations in Knox v. Cengage Learning 
Holdings II, Inc., et al., No. 18-cv-4292-GBD (S.D.N.Y.). The Knox action was filed on May 14, 2018 and voluntarily 
dismissed less than five months later after the Knox plaintiffs settled their individual claims. Knox Dkt. 15. The Hull 
and Knox plaintiffs are represented by the same counsel, Slarskey LLC. 
 
2 Compare Bernstein Dkt. 1, ¶ 46 (Class definition: “All authors of works who entered into a publishing agreement 
with Cengage Learning, Inc. or one of its predecessors-in-interest whose works have been offered on the MindTap 
platform and/or as part of the Cengage Unlimited subscription service. This definition excludes [] authors whose 
publishing agreement contains a ‘Custom Publishing’ provision that provides for royalties determined on a pro rata 
basis where the pro-ration is determined in Cengage’s reasonable judgment . . . .”), with Hull Dkt. 1, ¶ 47 (“Plaintiff 
has brought this action . . . on behalf of himself and all other authors, and/or respective successors in interest, who (i) 
have entered into Publishing Agreements, as defined, with Cengage (or any of its predecessors or successors in 
interest), and therefore contracted for the payment of royalties based on the sale of their work (the ‘Class,’ and each 
member a ‘Class Member’).” (emphasis in original)). 
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pay royalties in accordance with authors’ publishing agreements for sales of authors’ works 

through MindTap and Cengage Unlimited.  In both this action and the Hull action, Cengage has 

requested a pre-motion conference in order to move to dismiss or, in the alternative, strike the class 

action allegations. 

III. ARGUMENT 

A. The Standard Under Rule 23(g) 

Federal Rule of Civil Procedure 23(g)(3) provides that a court “may designate interim 

counsel to act on behalf of a putative class before determining whether to certify the action as a 

class action.” Courts are “especially encouraged” to designate interim counsel in cases involving 

“overlapping class actions.” In re LIBOR-Based Fin. Instruments Antitrust Litig., No. 11-md-

2262-NRB, 2011 WL 5980198, at *2 (S.D.N.Y. Nov. 29, 2011). “The same factors that apply in 

choosing class counsel at the time of class certification apply in choosing interim class counsel.” 

In re Crude Oil Commodity Futures Litig., No. 11-cv-3600-WHP, 2012 WL 569195, at *1 

(S.D.N.Y. Feb. 14, 2012). That includes four factors: 

(i) the work counsel has done in identifying or investigating potential claims 
in the action; 
 

(ii) counsel’s experience in handling class actions, other complex litigation, and 
the types of claims asserted in the action; 

 
(iii) counsel’s knowledge of the applicable law; and 

 
(iv) the resources that counsel will commit to representing the class. 

 Fed. R. Civ. P. 23(g)(1)(A). The goal in evaluating candidates against these four factors is to 

“assure performance of the fiduciary responsibilities owed by both the lawyer and the lead plaintiff 

to the class.” In re Crude Oil Commodity Futures Litig., 2012 WL 569195, at *1 (citation omitted). 
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B. Susman Godfrey Should Be Appointed Sole Interim Class Counsel 

Consideration of each Rule 23(g)(1)(A) factor here favors appointing Susman Godfrey as 

sole interim class counsel.  

First, Susman Godfrey has invested substantial time and effort into researching the 

publishing agreements at issue and evaluating the scope of Cengage’s underpayment of royalties 

to the proposed class. See Fed. R. Civ. P. 23(g)(1)(A)(i). Before the first complaint was filed, 

counsel investigated Cengage’s securities filings, reviewed a substantial number of Cengage 

publishing agreements, interviewed Cengage textbook authors, analyzed hundreds of royalty 

statements, and consulted with industry experts concerning Cengage’s royalty payment practices 

for Cengage Unlimited and MindTap. Indeed, a portion of Cengage’s misconduct was unearthed 

solely through Susman Godfrey’s independent investigation of Cengage’s publishing agreements, 

securities filings, and royalty statements. See, e.g., Dkt. 1, ¶¶ 42-43 (alleging that recent 

amendments to certain Cengage contracts reflect Cengage’s understanding that its standard 

royalty-calculation formula does not permit its current Cengage Unlimited and MindTap royalty-

payment practices). These investigations have continued since the cases were filed.  

Second, Susman Godfrey is highly experienced in handling class actions, and is 

knowledgeable about the applicable law. See Fed. R. Civ. P. 23(g)(1)(A)(ii), (iii). In recognition 

of this experience and expertise, Susman Godfrey was appointed as interim class counsel and class 

counsel in many high-profile cases in this district, including the In re NYC Bus Tour litigation, and 

the In re LIBOR-Based Financial Instruments litigation – all of which have led to settlements 

valued at tens or hundreds of millions of dollars, and many of which have involved managing class 

notice and administration of classes numbering in the thousands or tens of thousands. For example, 

Susman Godfrey has served as interim class counsel and/or class counsel in the following cases in 

this district alone: 

Case 1:19-cv-07541-ALC   Document 27   Filed 10/17/19   Page 8 of 16



 
 

6 

• 37 Besen Parkway, LLC v. John Hancock Life Ins. Co. (U.S.A.), 15-cv-9924, Dkt. 26 

(S.D.N.Y. May 2, 2016) (appointing Susman Godfrey as sole interim class counsel in 

insurance breach-of-contract action; Susman Godfrey ultimately secured $91.25 

million all-cash settlement to tens of thousands of class members (Dkt. 161));  

• Melissa Ferrick, et al. v. Spotify USA Inc., et al., 16-cv-08412-AJN, Dkt. 177 (S.D.N.Y. 

June 28, 2017) (appointing Susman Godfrey co-lead counsel for settlement purposes; 

settlement valued at over $100 million). 

• In re NYC Bus Tour Antitrust Litigation, 13-cv-711-ALC, Dkt. 36 (S.D.N.Y. April 5, 

2013) (appointing Susman Godfrey as sole interim class counsel in an antitrust action 

against New York City’s largest hop-on, hop-off sightseeing bus operator; Susman 

Godfrey secured a $19 million settlement for sightseeing customers);  

• In re LIBOR-Based Fin. Instruments Antitrust Litig., 2011 WL 5980198, at *3 

(S.D.N.Y. Nov. 29, 2011) (appointing Susman Godfrey as co-lead counsel for the lead 

class plaintiff group consisting of thousands of class members; Susman Godfrey has 

helped secure $590 million in settlements for the class); 

• Leonard, et al. v. John Hancock Life Ins. Co. of N.Y., et al., 1:18-cv-04994-AKH, Dkt. 

52 (S.D.N.Y. Jan. 22, 2019) (appointing Susman Godfrey as interim class counsel in 

action alleging, amongst others, breach of contract; case pending).  

Susman Godfrey has also handled numerous other noteworthy class actions in jurisdictions 

outside of the Southern District of New York, including but not limited to:  In re Automotive Parts 

Antitrust Litigation, No. 12-md-02311 (E.D. Mich.) (counsel for class estimated to consist of over 

one million class members in antitrust litigation against various auto parts suppliers in the largest 

price fixing cartel ever brought to light; Susman Godfrey helped secure cash-settlements worth 
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over $1.2 billion); In re Qualcomm Antitrust Litigation, No. 17-md-02773-LHK, (N.D. Cal.) 

(representing a certified class of more than 200 million consumers impacted by Qualcomm’s 

anticompetitive conduct in the chip market); and In re Animation Workers Antitrust Litigation, No. 

14-cv-4062-LHK (N.D. Cal.) (as co-lead counsel for a class of animation workers, Susman 

Godfrey helped secure settlements worth over $168 million). 

In addition to its class action work, since the firm’s founding in 1980, Susman Godfrey has 

served as lead counsel in hundreds of other commercial disputes in courts throughout the country. 

The firm has successfully represented its clients in a wide range of complex cases, including 

royalty disputes. Susman Godfrey’s experience is more fully detailed in its firm resume attached 

as Exhibit 1 to the Langham Declaration.  

Susman Godfrey was named in 2017 as Law 360’s “Class Action Group of The Year,”  

ranked in 2010-2019 by Vault as “No. 1 Litigation Boutique of the Year,” and Law360’s 2018 

“Intellectual Property Group of the Year.” The firm is also listed as one of the “Top 20 Trial Firms” 

in the United States by Benchmark Litigation. The firm’s lawyers are consistently recognized as 

“Super Lawyers” and “Rising Stars” in the states where they practice. Susman Godfrey currently 

has over one hundred lawyers nationwide in its four offices, over 90% of whom served in federal 

judicial clerkships after law school.  

The Susman Godfrey lawyers working on this matter include partners Kalpana Srinivasan, 

Steven Sklaver, Arun Subramanian, and Chanler Langham, and associate Rohit Nath.  

Kalpana Srinivasan is a partner in the Los Angeles office of Susman Godfrey and a member 

of the firm’s Executive Committee. Ms. Srinivasan has substantial expertise litigating and trying 

breach of contract, class action, and intellectual property-related matters. In Flo & Eddie, Inc. v. 

Sirius XM Radio, Inc., 2:13-cv-05693-PSG-GJS (C.D. Cal.), Ms. Srinivasan served as co-lead 
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counsel for Flo & Eddie (of the ‘70s rock group The Turtles) and a class of owners of pre-1972 

sound recordings in a class action against Sirius XM on an issue of first impression. The parties 

reached a proposed settlement the day before trial in a deal valued at up to $73 million for the 

class. In Ferrick, et al. v. Spotify USA, Inc., described above, Ms. Srinivasan served as co-lead 

counsel representing a class of songwriters and publishers in claims that Spotify infringed their 

copyrights. She obtained court approval for a class action settlement with Spotify valued at over 

$100 million. In In re Qualcomm Antitrust Litigation, Ms. Srinivasan currently serves as court-

appointed co-lead counsel for a certified class of hundreds of millions of consumers impacted by 

Qualcomm’s anticompetitive conduct in the sale of chipsets used in mobile devices and its patent 

licensing practices. In appointing Ms. Srinivasan, the Court stated: “[O]f all the Plaintiffs’ counsel 

in these consolidated cases, Ms. Srinivasan is the only attorney who has tried a case before this 

Court, and Ms. Srinivasan was excellent at trial.” In re Qualcomm Antitrust Litigation, No. 17-

md-02773-LHK, Dkt. 31 at 2 (N.D. Cal.). In Title Source Inc. v. HouseCanary Inc. fka Canary 

Analytics, Inc., Case No. 2016-CI-06300 (Bexar County, Texas), Ms. Srinivasan won a $706.2 

million jury verdict for real estate analytics company HouseCanary in a misappropriation of trade 

secrets and breach of contract case against Title Source, an affiliate of Quicken Loans. Among 

other awards, she has been recognized as a Titan of the Plaintiffs Bar (Law360), an Intellectual 

Property Trailblazer (National Law Journal), and a member of the 2019 Lawdragon 500, 

Lawdragon’s list of the leading 500 lawyers in America. 

Steven Sklaver is a partner in the Los Angeles office of Susman Godfrey and a member of 

the firm’s Executive Committee and has secured substantial litigation victories in class actions, 

including breach of contract class actions in the Southern District of New York. He was lead 

counsel for a certified class in the Phoenix COI Class Action Litigation, helping the class achieve 
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what the Court described as “the best settlement pound for pound for the class that I’ve ever seen.” 

Langham Decl. Ex. 7 at 3. This year, in 37 Besen Parkway, LLC v. John Hancock Life Insurance 

Company (U.S.A.), No. 15-cv-9924 (S.D.N.Y.), Mr. Sklaver served as lead counsel in another 

insurance breach-of-contract action where he secured what Judge Paul G. Gardephe deemed an 

“extraordinary” result—a $91.25 million cash settlement to a class of owners of John Hancock life 

insurance policies that suffered overcharges. Langham Decl. Ex. 8 at 20. In Auto Parts, 12-MD-

02311 (E.D. Mich.), described above, Mr. Sklaver and a team of Susman Godfrey lawyers, which 

includes Mr. Langham, run a massive MDL litigation in which the firm serves as co-lead counsel 

for a class of consumer plaintiffs in multidistrict price-fixing cases pending in a Detroit, Michigan 

federal court. The actions, alleging anti-competitive conduct, were brought by indirect purchasers 

of component parts included in over 20 million automobiles, and involve parts such as wire 

harnesses, instrument panel clusters, fuel senders, heater control panels and alternators. The 

Susman Godfrey team together with its co-lead counsel has reached settlements with certain 

defendants for a combined total of over $1.2 billion.  For Mr. Sklaver and Mr. Langham’s work 

on the matter, they and other Susman Godfrey partners were recently awarded the 2019 

Outstanding Antitrust Litigation Achievement in Private Law Practice by the American Antitrust 

Institute.   

Arun Subramanian, who clerked for Judge Lynch (S.D.N.Y.), Judge Jacobs (2d Cir.), and 

Justice Ruth Bader Ginsburg, is a partner in Susman Godfrey’s New York office and has a proven 

track record of success. This includes ongoing success in the widely covered, high stakes antitrust 

matter, In re Libor-based Financial Instruments Antitrust Litigation (S.D.N.Y.), where Susman 

Godfrey lawyers, as co-lead counsel to the over-the-counter plaintiffs, have secured over half a 

billion dollars in settlements and recently won class certification for the plaintiffs they represent 
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on their antitrust claims. In U.S. ex rel. Kester et al. v. Novartis Pharmaceuticals Corp. (S.D.N.Y.), 

a landmark False Claims Act lawsuit against Novartis Pharmaceuticals Corporation, Mr. 

Subramanian secured a settlement for over $450 million – the highest award ever given in a 

whistleblower suit of its nature. In Assured Guaranty Municipal Corp v. Flagstar Bank, FSB 

(S.D.N.Y.), Mr. Subramanian tried and won a trial before Judge Jed S. Rakoff, who awarded over 

$100 million in a case involving breach of contract by the originator and sponsor of residential 

mortgage-backed securities.  

Chanler Langham is a partner in Susman Godfrey’s Houston office and has extensive 

experience litigating and trying breach of contract, class action, and intellectual property matters. 

In Jibe Audio LLC et al. v. Jimmy Iovine et al. (Los Angeles, CA), Mr. Langham tried and won a 

$25.25 million jury verdict for client, Steven Lamar, in a breach of contract dispute against Dr. 

Dre and Jimmy Iovine over royalties owed for Lamar’s role in designing the iconic Beats 

headphones. In Personalized Media Communications v. Gemstar-TV Guide International (now 

named Tivo), No. 2:08-cv-0070 (RSP) (E.D. Tex.), Mr. Langham tried and won a breach of 

contract and licensing dispute on behalf of Personalized Media Communications against Gemstar-

TV Guide International that ended a decades-long contractual dispute. As noted, Mr. Langham is 

also part of the Auto Parts Antitrust team that has secured over $1.2 billion in settlements.     

Rohit Nath is an associate in Susman Godfrey’s Los Angeles office, clerked on the Ninth 

Circuit, and has extensive experience litigating class actions, including those involving allegations 

of breach of contract and royalty disputes. Mr. Nath was an instrumental part of the team that 

secured the $91.25 million cash settlement for the class in 37 Besen Parkway, LLC v. John 

Hancock Life Ins. Co. (U.S.A.).  Mr. Nath is also part of the team litigating on behalf of the putative 
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class in Flo & Eddie, Inc v. Pandora Media, Inc., alleging statutory claims relating to the rights of 

copyright owners of pre-1972 sound recordings. 

Further details about the experiences and background of the firm and the attorneys working 

on this matter are set forth in the Langham Declaration and its attached exhibits, filed concurrently 

herewith. 

Third, Susman Godfrey can commit substantial resources to this case, and is well-equipped 

to adequately represent the interests of the class. See Fed. R. Civ. P. 23(g)(1)(A)(iv), 23(g)(1)(B). 

By suing Cengage, Plaintiffs face a lengthy, logistically complex, and resource-intensive fight. 

Defendant is one of the largest textbook publishers in the country and is represented by 

experienced defense counsel. 

As with any complex class action, the issues in these cases will require substantial expert 

analysis, and discovery is likely to entail numerous documents and depositions. Counsel chosen to 

prosecute the class’s claims must be able to dedicate significant resources to advance those claims. 

See Fed. R. Civ. P. 23(g)(1)(A)(iv). Susman Godfrey has the combination of attorney strength, 

capable professional staff, and monetary resources needed to advance the class’s interest 

efficiently and aggressively and to pursue all necessary avenues of discovery. This case will likely 

require the expenditure of substantial expenses in attorney time in opposition to a large corporate 

defendant. Susman Godfrey is prepared to handle the challenges that it will face in this litigation 

and will ensure that the action progresses in the most efficient and professional manner. 

Fourth, Susman Godfrey should be appointed sole interim class counsel. Courts routinely 

eschew co-lead structures where, as here, a single firm “appears able to singly undertake the 

responsibilities of lead counsel.” In re Milestone Sci. Sec. Litig., 187 F.R.D. 165, 176-81 (D.N.J. 

1999) (declining to appoint several firms as lead counsel). For good reason: a multi-firm lead 
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structure “create[s] the potential for disagreements and inefficiencies,” Smith v. State Farm Mut. 

Auto. Ins. Co., 301 F.R.D. 284, 292 (N.D. Ill. 2014), and risks “a lack of cohesion in strategy,” 

Jones v. Singing River Health Services Foundation, No. 14-cv-447, 2015 WL 12672726 at *4 

(S.D. Miss. June 5, 2015). The collective wisdom of the lawyers on the Susman Godfrey team is 

that this case would benefit by handling of a single firm that can set the tasks, coordinate strategy 

internally, and work aggressively to address the needs of potential class members.  Because 

Susman Godfrey has both the resources and experience to prosecute this action on its own, 

appointment of a single law firm, Susman Godfrey, is appropriate and will provide the proposed 

class the efficiency, financial resources, and class action experience that it deserves.  

IV. CONCLUSION 

For the reasons set forth above, Plaintiffs respectfully request that the Court issue the 

attached Proposed Order appointing Susman Godfrey L.L.P. as interim class counsel.  

Dated: October 17, 2019 
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/s/ Kalpana Srinivasan    
       Kalpana Srinivasan (admitted pro hac vice) 
       Steven G. Sklaver (admitted pro hac vice) 
       Rohit D. Nath (admitted pro hac vice) 
       SUSMAN GODFREY L.L.P. 
       1900 Avenue of the Stars, Suite 1400 
       Los Angeles, CA 90067-6029 
       Telephone: 310-789-3100 
       Facsimile: 310-789-3150 
       ksrinivasan@susmangodfrey.com  
       ssklaver@susmangodfrey.com 
       rnath@susmangodfrey.com 
 
       Chanler A. Langham 

SUSMAN GODFREY L.L.P. 
1000 Louisiana Street, Suite 5100 
Houston, TX 77002-5096 
Telephone: 713-651-9366 
Facsimile: 713-654-6666 
clangham@susmangodfrey.com 

 
       Arun Subramanian 

SUSMAN GODFREY L.L.P. 
1301 Avenue of the Americas, 32nd Floor 
New York, NY 10019-6023 
Telephone: 212-336-8330 
Facsimile: 212-336-8340 
asubramanian@susmangodfrey.com 

 
       Attorneys for Plaintiffs  
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