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EtHtcAL EttQUETTE:

THr Prrrnrn 0F Soclnt lt'tttRACTr0N Bnwrru THE

Brt'tclt AND Bnn

/f\ RIGINALLY, THE SCOPE OF THIS ARTICLE was to address

I I the basic ethical ruies lawyers should know when
V interacting with a judge. In reality, outside of the

courtroom, there are few formal limitations on how attorneys
may interact with jurists. There are

many restrictions, however, on how
judges may rnteract with members of
the bar and the public. Thus, the issue
is not what lawyers can do, but rather
what judges can do and accept.

BY RANDY WILSON & DR. DEBORAHJ. SELDEN

A judge's failure to respond to
a social situation properly might

result in recusal or sanctions
by the State Commission on

Judicial Conduct.

Judicial Ethlcs Opinions have noted that "when one assumes
judicial office, he does not forfeit his right to associate with his
friends and acquaintances nor is he condemned to live the life
of a hermit. While a judge should so conduct his impersonal

affairs as to avoid all impropriety
and appearance of impropriety, he

is not precluded from accepting the
hospitality of his friends, attending
social activities of bar associations,
groups of lawyers, or other citizens."
Coti,trr,t. Ou Jun. ETHrcs, SrarE Ben

oF TEX., Op. 39 (1978). Judges may

f,
Judges are "highly visible symbol(s) of
government under the rule of law"1 and "should personally
observe" "high standards of conduct" by conforming their
behavior to the Canons of the Code of Judicial Conduct,
statutory constraints, andJudicial Ethics Opinions.2 A.ludge's

failure to respond to a social situation properly might result
in recusal or sanctions by the State Commission onJudicial
Conduct. To avoid improper behavior or the appearance of
lmpropriety, a judge must analyze every offer of hospitality
within the framework of the Code ofJudicial Conduct, which
was amended by the Supreme Court of Texas onJuly i0, 2019,

This means that, before a jurist may accept any invitation,
offer, or enter into any social interaction with an attorney,
helshe must consider the Code of Judicial Conduct and the

context of the offer. Rather than being offended when a judge
asks questions or declines a seemingly innocent invitation,
attorneys should consider the judicial ethics issues invoked
by the situation.

Should Old Friends be Forgot?

QursrtoN: Once they assume the bench, do judges

havc to stop associating r,vith thcir fricnds?
ANswnn: No, but they will have to monitor their
behavior and not show favoritism to friends and
acquaintances.

sociaiize wlth members of the bar and the public, but they
should never allow social relationships to influence judicial
conduct or judgments, nor should judges "permit others
to convey the impression they are in a special position to
infiuence" the judge. Id; see also TEX. CoDE Jul. CoNoucr,
CeNoN 2(B).

Extra Judicial Activities3
The Code of Judicial Conduct devotes an entire Canon to
describing what activities judges may and may not engage in
outside of the courtroom. Before accepting what might appear

to be an innocuous offer of hospitality or common courtesy,
a judge must consider, not just judicial ethics, but the social
context, and whether acceptance would appear improper to
a member of the public. The followlng are examples:

What Can aJudge Do?
. speak, write, iecture, teach and participate in

extra-judicial activities concerning the law, the
legal system, the administration of justice and

non-lega1 subjects;
r serve as a member, officer, or director of an

organization or governmental agency devoted

to the improvement of the law, the legal system,

or the administration of justice;
. A judge may serve as an officer, direclor, trustee

o
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or non-legal advisor of an educational, religious,
charitable, fraternal, or civic organization not
conducted for the profit of its members, subject

to certain limitations.

What Can aJudge Not Do?

' A judge may not accept a gift or favor from
anyone except (i) gifts incident to public
testimonials; (ii) ordinary social hospitality
or a gift from a relative or from a friend for a

special occasion sirch as a wedding if the gift
is fairly commensurate with the occasion and
the relationship. See Ttx. CoorJuD. CoNDUcr
CANON 4.

Activities to Improve the Law

QuESTIoNT May an attorney ask a judge to speak at a
firm's in-house CLE?

ANswrn: No.

QursrtoN: May an attorney ask a judge to speak at a
bar event?

ANswrn: Yes.

Although judges are permitted to speak, write, Iecture,

teach, and participate in extra-judicial activities concerning
the law, the legal system, the administration of justice, and
non-lega1 subjects, they must gauge whether it would be

appropriate to address a specific audience, whether the forum
is inappropriate, or whether the venue is acceptabie. For
example, a lawyer may ask a judge to speak about a legal

topic at a bar event where everyone is welcome. See TEx.

Coor Juo. CoNoucr, CeNoN 4(B)(l). However, the lawyer

should not ask the judge to speak at a private law firm event

with a limited guest list. Ethics Opinions prohibit a judge

from participatirig in such an event for two related reasons:

(1) the judge would be lending the prestige of judicial office
to advance the private interests of the law firm; and (2) to
the outside observer, the judge's participation in the exclusi.ve

event would convey the impression that the firm is in a special

position to influence the judge. See Tex. Juo. ErHIcs Op.276
(2001); see also Tex. CoonJuD. CoNDUCT, CaNon 4(B)

Is There Such a Thing as a Free Lunch?

QuEsTIoN: May an attorney or a law firm take a judge

and/or the court staff out for lunch or drinks?
ANswln: lt depends.

If the lawyer has no cases pending before the judge, then
a judge may accept a lunch or dinner invitation and the

lawyer can pick up the tab. However, if the lawyer has a

f

ma[ter before the judge or knows it will be pending shortly,

a differenr situation arises, The man on the street holds last

to the opinion that there is no such thing as a lree lunch. In
fact, many motions to recuse argue that public confidence in
the integrity and impartiallty of the judiciary is eroded when
attorneys wine and dine the judges who hear their cases. See

TEX. CoDEJuo. CoNoucr, CaNoN 4(A)(I) While it might be

common courtesy to invite a judge to join a group of attorneys

for lunch after a trial or hearing, the judge probably should not
accept invitations from individuals who have cases pendlng
before the judge.a The Code states that judges must always

behave in a manner that "promotes public confidence in the

integrity and impartiality of the judiciary." See Trx. Coor

JuD. CoNDUCT, CANoN 2(A). Judges must constantly remain
aware of their public image and what the man on the street

would think of their behavior.5

Gifts
QunsrtoN: May an attorney or law firm give a judge,

the judge's family, and/or the court staff gifts?

ANswrR: It depends.

The typical example is whether lawyers can deliver Christmas
cookies and turkeys to the Court. That's an easy answer: NO.

That is a gift and judges, as a generai rule, may not accept gifts.

Attorneys often have tickets to sporting events and other
entertainment that they wish to give to jurists and court staff.

If the lawyer is attending the event with the judge, then it
might be ordinary social hospitality and permissible. If the
attorney does not have a pre-existing relationshlp wlth the
judge and is likely to appear in the judge's court, it is not a

good idea to offer the tickets to the judge or staff. If there

is a pre-existing relationship between the judge and the
individual, or the attorney or attorney's law firm is not likely
to appear before the judge, the answer might be different.

However, if the lawyer simply offers tickets to the judge and
is not going to be present, the offer is a gift which the judge

cannot take except in select circumstances. Id. Judges and
family members "residing in the judge's household may

accept ordinary social hospitality; a gift, bequest, favor, or

Ioan from a relative, a gift from a friend for a special occasion

such as a wedding, engagement, anniversary, or birthday, if
the gift is fairly commensurate with the occasion and the
relationship." M. If thcrc is no pcndlng maltcr, the .1udge

could accept the ticket upon payment of fair market value.

See generally Tex. Jun. ETHICS Op.44 (t979); see Trx. Coor

JuD. CoNDUcr, CANoN 4(DX4). As a rule of thumb, if the

friendship existed before the judge assumed the bench and
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the lawyer and jurist exchanged gifts, they may continue
the practice. if the friendship arose after the judge took the

bench, the judge may have to decline a gift from the iawyer.

Parties and Social Gatherings
QuesrtoN: An attorney has asked a judge to a party/
social gathering, but the judge wants to know where
the gathering is being held and who is on the guest list.
Why would a judge ask such questions before responding

to the invitation?
Arqswen: The judge must consider several ethical factors,

including the venue and exclusivity of the gathedng
before accepting an invitation.

Law firms frequently have parties and invite members of
the judiciary. Judges may only accept if the party is open to
people other than judges, court personnel, firm personnel,

and firm clients. While judges may accept ordinary social
hospitality, they should act and imbibe in a manner that
promotes pubiic confidence in the integrity and impartiality
of the judiciary. Furthermore, the judge and staff should
not convey or permit others to convey the impression that
they are in a special position to influence the judge. See

generally TEX.JUD. ErHIcs Op. 194 (t996);see TEX. CoDEJUD.

Cor.rrucr, CaNoN 2(B).

Letters of Recommendation

QursrtoN: An attorney wants to apply for an
appointment to a bench or for a new job. May the
attorney ask the judge for a letter of recommendation?
ANswnn: Probably.

lf an attorney is personally acquainted with a judge, they may
ask him/her to write a letter of recommendation. However,

the judge "should be sensitive to the possible abuse of the
prestige of office." Under no circumstances, however, should
the judge address the letter "to whom it may concern." See

Trx. Juo. ErHrcs Op.222 (1998). Although theJudicial Ethics

Opinions allow judges to write letters of recommendation,
the Code prohibits a judge from testifying "voluntarily as

a character witness." TEX. CoDE Juo. CoNoucr, CANON

2(B). Lawyers frequently ask judges to respond to inquiries
of whether a lawyer should be board certified or whether
the lawyer is qualified to receive an award. Such requests
are proper provided the judge has actual knowledge of the
lawyer's abilities.

Endorsements

QursrtoN: May an attorney who is running for a

political office ask a judge for an endorsement?

0 I

ANswnR: No

Attorneys who are running for a bar position or political
office should not ask judges to endorse them. See TEX. JuD.

ETHICS Ops. 73 (1984); 130 (1989); & 136 (1990); see also

Trx, ConrJuD. CoNDUcr, CaNoN 5 (2). Such an endorsement

might be construed as lending the prestige of judiciai office

to advance the private interests of others. Ttx. Cooe Jul.
CoNDUCT, CeNoN 2(B).

Charities
QuesrtoN: May an attorney ask the judge to contribute
to a charity or become a volunteer or board member of
the organization?
ANswrn: It depends.

An attorney may ask a judge to become a member of a charity
or civic organization or ask the jurist to participate in the
organization's undertakings. While judges are allowed to
engage in charitable or civic activities, they may be compelled
to decline participation under certain circumstances that
would interfere with the jurist's judicial duties. Specifically,
if an organizatlon is engaged in proceedings that would
ordinarily come before the judge or will be regularly or
frequently engaged in adversary proceedings in any court, the
judge should not be associated with the group. See Tex. Cooe

Juo. CoNoucr a(CXl). For example, ethics opinions have

held that judges may not (1) serve as a member of a board of
directors of a non-profit corporation which trains volunteers
and employs professional staff to be appointed by the judge
to serve as guardians of incapacitated persons or minors; (2)

serve in any capacity with an organizationthat advocates for
children and provides expert testimony in cj.vil and criminal
cases; (3) serve as an advisor to a public task force dealing
with problems arlsing from a crisis or situation where in all
probability, the judge will later preside over cases arising
from the crisis or situation; and (4) serve as an advisor to law
officer groups in preparation of programs designed to inform
officers concerning possibie pitfalis during cross-examination.
See Trx. JuD. Ernlcs Ops. 66 (1983), 86 (1986); 240 (1999).

Fundraising for Educational/Religious/Charitable/
Fraternal/Civic Organizations

QuesrloN: May an attorney ask a judge to help raise

funds for an orgamzation?
ANswen: No.

Even if the judge is permitted to join an organization, they
may not solicit funds or give investment advice. See Tex.

CoDEJUD. CoNoucr, CeNou 4(C)(2). That being said, the

J;

o
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Code does allowjudges to be speakers or guests of honor at

an organtzation's fund-raislng events. Id.

Business Dealings

QuesrtoN: May an attorney ask a judge to invest in a

project or become a partner in a business venture?

ANswrR: It depends.

Attorneys may be tempted to ask a judge to invest in a

project or become an officer in a business. The judge's

answer depends on several factors, including the nature of
the business, the amount of time necessary to participate
in the investment, and whether it would involve interacting
with individuals who are likely to come before the court.
See TEx. Conn Juo. CoNoucr, CnNoN D(l) & (2). The

Code admonishes judges to "refrain from financial and

business dealings that tend to reflect adversely on thejudge's
impartiality, interfere with the proper performance ofjudicial
duties, exploit his or her judicial position, or involve the judge

in frequent transactions with lawyers or persons likely to

come before the court. on which the judge serves." A judge

may hold and manage investments and operate a business,

however, they may not "be an officer, director or manager of
a publicly-owned business." Id.

Communications and Conversations

QuesrtoN: An attorney is at a social event with a judge

and they are discussing current local events. Should the

attorney ask the judge his/her opinion about the legal

implications of the events in question?
Axswsn: No.

An attorney should resist the temptation to communicate with
a judge about any matter likely to come before the judge. The

Canons prohibit expdrte communication about a pending case

and direct judges to "abstain from public comment about a

pending or impending proceeding which may come before

the judge's court in a manner that suggests to a reasonabie

person the judge's probable decision on any particular case."

TEX. CoDEJUD. CONDUCT, CEUON 3(BXIO).

Attorneys should also resist the urge to ask a judge about the

inside story about a decision or case, Furthermore, judges

should refrain from commenting about any matter pending
before another court. The Code specifies that a judge shall
not lnrt1ate, permrt, or consider ex parte communications or
other communications made to the judge outside the presence

of the parties between the judge and a party, an attorney, a

guardian or attorney ad litem, an alternative dispute resolution

neutral, or any other court appointee concerning the merits

of a pending or impending judicial proceeding. TEX. CoDE

Jul. CoNoucr, CANoN 3(B) (8).

Conclusion
Curiously, there are few restrictions on lawyers as to how
they may interact with a judge in a social setting. Rather,

the restrictions are on the judge. The 1aw places many

express proscriptions on judges and the interpretation of
those prohibitions give rise to a social landscape dominated
by gray areas. While lt may be permissible for a lawyer to

ask a judge to do something, it may be unethical for the
judge to accept. While a lawyer's attempt to engage a judge

socially is not unethical, the lawyer should be cognizant that
the overture may be ill conceived. An attorney's efforts to
befriend a judge could well backfire and result in the judge

being recused. In such a case, the attorney loses the judge

the advocate was attempt"ing to court.

To avoid the unintended consequences of stumbling,into
these ethical gray areas of social interaction, lawyers need

to be aware of the ethics of what a judge can and cannot do.

Randy Wilson was judge of the 157th District Court from 2003

through 2018. He has now returned to Susman Godfrey where

he practices business litigation.

Deborah J. Selden is board certit'ied in Civil Appellate Law and

Lras served as the Senior StaJJ Attorney t'or the district courts of
Harris County Jor 21 years. -k

t Trx. CoDEJUD. CoNDUCT, PREAMBLE.
2 See TEX. CODEJUD. CoNoucr, CANON I.
3 Trx. CoDEJUD. CoNDUCT, CANoN 4.
a It might be acceptable if the attorneys for all the parties were in
attendance, but the question of who would pick up the tab might
cause some issues.
5 More than one motion to recuse filed in Harris County has cited
a judge dining with an attorney as evidence of the jurist's inability
to be impartial.


