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PRELIMINARY STATEMENT 

After closely overseeing a four-month discovery period and a two-day evidentiary 

hearing at which four witnesses testified and over 120 exhibits were introduced into evidence, 

the Magistrate Judge issued a thorough report and recommendation conclusively determining 

that the Trust lacks Article III standing on six independent grounds.  To establish Article III 

standing, the Trust was required to prove it suffered an injury in fact.  Here the Trust itself 

suffered no injury, as it never did business with any defendant and was created for purposes of 

filing this lawsuit.  Thus, the Trust relies exclusively on the putative assignment in the Trust 

Agreement to assert claims based on PDVSA’s alleged injury.  The Magistrate Judge, however, 

correctly determined that the Trust failed to prove it has Article III standing to bring this case.  

The Magistrate Judge ruled the Trust Agreement should not be admitted as evidence of the 

alleged assignment of claims for two independent reasons, and further concluded that, even if the 

Trust Agreement were admitted, the Trust’s purported assignment is invalid under both New 

York and Venezuelan law.  Accordingly, the Magistrate Judge recommended dismissal.   

The Trust’s objections to the Magistrate Judge’s report and recommendation are 

meritless, and the Court should adopt the report and recommendation in full and dismiss this case 

for lack of standing for the following reasons: 

(i) The Trust Agreement Was Correctly Excluded from Evidence.  The Magistrate Judge 

correctly excluded the Trust Agreement from evidence on two independent grounds.  First, the 

Magistrate Judge correctly excluded the Trust Agreement as a sanction for the Trust’s repeated, 

uncured, and prejudicial failures to comply with standing discovery.  During discovery, the Trust 

failed to produce a single witness from either PDVSA or the Venezuelan government for 

deposition, despite repeated requests from the defendants and orders from the Magistrate Judge.  

The Trust did not object to the exclusion of the Trust Agreement as a sanction, and thus this 
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 2 

ruling is reviewed only for clear error.  There is none. 

Second, and independently, the Magistrate Judge correctly ruled the Trust failed to 

introduce evidence sufficient to authenticate the signatures on the Trust Agreement.  To date, 

none of the Venezuelan officials who supposedly signed the Trust Agreement have appeared in 

this case to authenticate their signatures (or otherwise defend the Trust Agreement).  Instead, the 

Trust attempted to authenticate their signatures through a handwriting expert whose testimony 

the Magistrate Judge correctly disregarded as “contrived, equivocal, evasive, and, frankly, non-

scientific,” ECF 638 at 17, and through “circumstantial evidence” that is legally inadmissible and 

in any event insufficient to authenticate the Trust Agreement signatures. 

(ii) The Putative Assignment Violated New York Law.  Even if the Trust Agreement 

were admitted into evidence, the Magistrate Judge correctly ruled that the assignment of claims 

in the Trust Agreement is invalid under New York law on three independent grounds.  First, the 

assignment is void because it violates New York’s ban on champerty.  A recent decision from 

New York’s highest court is directly on point and dispositive.  It holds that New York law 

prohibits the assignment of claims “with the intent and for the primary purpose of bringing a 

lawsuit.”  Justinian Capital SPC v. WestLB AG, 65 N.E.3d 1253, 1254 (N.Y. 2016).  Here, the 

record evidence shows the only purpose (and undisputedly the “primary” purpose) for the 

creation of the Trust and the assignment of claims was to bring litigation.   

Second, the Magistrate Judge correctly found that the Trust is invalid, and thus that the 

assignment to the (non-existent) trust is void, because New York law requires that a trust 

agreement be “acknowledged by the person establishing such trust,” through a notarized 

certificate of acknowledgment.  The Trust Agreement lacked such an acknowledgment for the 

only official who purportedly signed it on behalf of PDVSA, the then-Petroleum Minister.   
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 3 

Third, the Magistrate Judge correctly concluded the Trust is void, as the putatively 

assigned claims are not “sufficiently designated or identified to enable title of the property to 

pass to the trustee.”  In re Doman, 890 N.Y.S.2d 632, 634 (App. Div. 2009). 

(iii) The Assignment Violated Venezuelan Law.  The Magistrate Judge also correctly 

found the assignment void under Venezuelan law.  The defendants’ expert on Venezuelan law 

testified that claims like those putatively assigned here—i.e., those arising from alleged public 

corruption and damage to public property—cannot be brought unless first investigated by certain 

specific Venezuelan government agencies and cannot be transferred to third parties like the 

Trust.  The Trust’s expert offered no testimony to rebut that conclusion, and thus the Magistrate 

Judge correctly accepted it as undisputed.  The Trust now attempts to serve an entirely new 

expert report, months after the evidentiary hearing ended, but the Trust’s attempts to excuse its 

untimely new report have no support in the record and are wrong as a matter of law. 

The Court should adopt the Magistrate Judge’s report and recommendation and dismiss 

this case for lack of standing. 

BACKGROUND 

I. Factual Background  

The origins of the Trust begin in early 2017, when John Brennan, a private investigator 

retained by the estranged wife of one of the individual defendants, brought the idea for this 

litigation to William Duker, a disbarred ex-lawyer and felon convicted of defrauding the United 

States government.  ECF 573-3 at 29:25–30:20, 35:25–37:7; United States v. Duker, Dkt. 12, No. 

97-cr-00822 (S.D.N.Y. 1997).  Duker agreed to finance the litigation through Algamex, his 

Cyprus-based investment company, ECF 573-3 at 9:5–11, 64:8–18, and brought in the plaintiff’s 

lawyers, with whom he has shared a long association, ECF 573-2 at 115:13–17. 

Plaintiff’s counsel, Duker, and (allegedly) certain Venezuelan officials then purported to 
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form a trust, created under and governed by New York law, that ostensibly took assignment of 

certain PDVSA claims to bring suit in the U.S. in the Trust’s name rather than in PDVSA’s, 

perhaps, in part, to avoid sanctions imposed by the U.S. government against Venezuela and 

shield any recovery from the substantial number of creditors pursuing PDVSA in U.S. courts.   

The Trust Agreement was supposedly signed by two Venezuelan officials: (i) Nelson 

Martinez, the then-Petroleum Minister; and (ii) Reinaldo Munoz, the professed, but legally 

illegitimate, Procurador General.  TA at 15.1  Martinez purported to sign for PDVSA and to 

assign PDVSA’s claims to the Trust, TA at 1, while Munoz purported to sign to provide certain 

legal approvals required under Venezuelan law, TA § 9.8.  Three trustees purportedly control 

and manage the Trust, yet two are appointed by the Trust’s litigation counsel in this case.  TA 

§§ 4.1(a)–(c).  The Petroleum Minister appoints the final trustee, and he supposedly appointed 

Alexis Arellano, who also allegedly signed the Trust Agreement.  TA § 4.1(c), 15. 

Troublingly, PDVSA’s president did not sign the Trust Agreement, and the Trust has 

offered no evidence that PDVSA’s board of directors even had knowledge of the Trust 

Agreement, let alone approved it in accordance with Venezuelan law.  Moreover, under the Trust 

Agreement, the overwhelming majority of any recovery in this case—sixty-six percent—would 

go to parties other than PDVSA: (i) 22% to plaintiff’s counsel; (ii) 22% to John Brennan, the 

Trust’s private investigator; and (iii) 22% to Algamex, the litigation funder wholly controlled by 

Duker.  ECF 570-70 at 1 (DX-88).  Remarkably, only 34% of any recovery in this case would 

actually make its way back to PDVSA.  Id. 

Political Developments in Venezuela.  While the plaintiff’s lawyers and financier were 

forming the Trust, the already-volatile political situation in Venezuela was deteriorating.  

                                                 
1 Citations to the Trust Agreement (ECF 583-1) are abbreviated throughout this brief as “TA.” 
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President Maduro has been engaged in a campaign to consolidate power by gutting the 

Venezuelan legislature—the National Assembly—since opposition political parties won a 

majority in that body in 2015.  ECF 561 at 38:18–39:5, 86:14–87:14.  Those efforts culminated 

in 2017 when Maduro created a new, parallel legislature, the “National Constituent Assembly,” 

which Maduro packed with loyalist cadres in elections rejected by the United States as rigged.  

ECF 561 at 39:3–5, 86:14–87:14, ECF 570-68 (DX-85).  The United States has strongly 

denounced Maduro’s efforts, recognizing the National Assembly as “the only legitimate 

legislative body” in Venezuela, ECF 570-64 (DX-81), and imposing sanctions based on the 

“establishment of an illegitimate National Constituent Assembly, which has usurped the power 

of the democratically elected National Assembly.”  ECF 570-63 (DX-80). 

The National Assembly Resolutions.  Shortly after the Trust filed this lawsuit, the 

National Assembly issued a resolution declaring the Trust Agreement “unconstitutional” under 

Venezuelan law.  ECF 570-7 (DX-6).  The resolution concludes that the Trust Agreement is a 

“National Interest Contract,” a category of public contracts under Venezuelan law implicating 

important national interests and which thus require the approval of the legislature—approval the 

Trust never sought or received.  Id.  The resolution also declared the Trust Agreement 

unconstitutional because Munoz “has usurped” the office of Procurador General, as he was not 

officially appointed by Maduro or “authorized by the National Assembly.”  Id.  The National 

Assembly recently passed a second resolution again declaring Munoz illegitimate.  ECF 626-1. 

II. Procedural History 

For over four months, the Magistrate Judge closely managed discovery into the Trust’s 

standing.  During that process, the defendants sought depositions of several persons alleged to 

have signed the Trust Agreement, as well as certain key PDVSA officers likely to have 

knowledge relevant to the Trust’s standing.  The Trust utterly failed to comply with its discovery 
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obligations.  It did not produce a single one of the requested witnesses.  Specifically, the 

defendants requested depositions of: 

• Nelson Martinez, the ex-Petroleum Minister who the Trust alleges signed the Trust 
Agreement on behalf of PDVSA.  The Trust represented that it could not locate 
Martinez and that he was unavailable because he was incarcerated.  Martinez was 
arrested shortly after he is alleged to have signed the Trust Agreement on charges of 
corruption and executing contracts without proper authorization.2 

• Manuel Quevedo, the current President of PDVSA and Martinez’s replacement as 
Petroleum Minister.  Quevedo refused to appear for a deposition. 

• Alexis Arellano, the only trustee not appointed by the Trust’s lawyers.  The Trust 
said Arellano could not be located.  Reports suggest he too faces corruption charges.3   

• Reinaldo Munoz, the purported Procurador General, who the Trust claims also 
signed the Trust Agreement.  The Trust originally agreed to present Munoz for a 
deposition, but then unilaterally cancelled it just three days before it was set to take 
place, purportedly because “the President of Venezuela had restricted travel of 
government officials outside the country,” ECF 430-1 at 8, a representation the 
defendants later demonstrated was not true, ECF 466 at 3–4; ECF 512 at 2–3. 

• PDVSA 30(b)(6) Representative.  As with Munoz, the Trust originally agreed to 
produce a PDVSA 30(b)(6) representative (Dr. Hilda Cabeza).  The Trust unilaterally 
cancelled that deposition, too, just two days before it was scheduled to take place, 
stating “the President of Venezuela [Maduro] and the President of PDVSA [Quevedo] 
have instructed Dr. Cabeza that she is not permitted to leave the country for her 
deposition.”  ECF 430-1 at 11.  The Trust never rescheduled Cabeza’s deposition or 
offered any other PDVSA 30(b)(6) representative. 

Without the opportunity to examine those key witnesses, the defendants were left to depose only 

plaintiff’s counsel, David Boies, and Algamex.4  Because of the prejudice caused by the Trust’s 

discovery failures, the defendants moved for sanctions.  ECF 430. 

                                                 
2 Venezuela’s Ex-Oil Minister and Ex-PDVSA Head Arrested, British Broadcasting Corporation 
(Nov. 30, 2017), available at https://www.bbc.com/news/world-latin-america-42182289; 
Venezuela Confirms Ex-Oil Bosses Del Pino, Martinez Detained, Reuters (Nov. 30, 2017), 
available at https://www.reuters.com/article/us-venezuela-oil-prosectuor/venezuela-confirms-ex-
oil-bosses-del-pino-martinez-detained-idUSKBN1DU279. 
3 Caso de Corrupcion: La Conexion Venezolana, Expreso, (Aug. 31, 2017), available at 
http://www.expreso.ec/actualidad/odebrecht-dpvsa-venezuela-ecuador-corrupcion-AB1663552.  
4 Algamex was deposed through two corporate representatives after the Magistrate Judge ruled 
that Algamex’s first corporate representative was not adequately prepared.  ECF 442.   
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Thereafter, the defendants moved to dismiss this case for lack of standing, and the parties 

submitted dispositive briefing.  The Magistrate Judge held a two-day evidentiary hearing and 

heard testimony from four witnesses: two Venezuelan law experts presented by the defendants, 

and a Venezuelan law expert and a handwriting expert presented by the Trust.  The Magistrate 

Judge also received deposition testimony from three additional witnesses, David Boies and the 

two corporate representatives of Algamex, as well as more than 120 exhibits. 

As fully briefed elsewhere (ECF 615), the day before the standing hearing, the Trust 

identified a never-before-disclosed PDVSA witness and a never-before-produced document 

supposedly signed by Quevedo appointing a new trustee.  Then, after the first day of the hearing 

ended and the defendants had rested, the Trust produced a supposed acknowledgment from 

Martinez, purportedly signed by him at Venezuelan Military Counterintelligence Headquarters 

after nine months of incarceration in military prison.  ECF 601-1 at 6.  The Magistrate Judge 

correctly excluded the Trust’s surprise witness and exhibits.  ECF 564; ECF 565. 

After the close of evidence, the Magistrate Judge issued a report and recommendation 

concluding that this case should be dismissed for lack of standing.  The Trust objected. 

ARGUMENT 

I. Standard of Review 

“A district court may accept, reject, or modify a magistrate judge’s report and 

recommendation” on dispositive matters.  Martinair Holland, N.V. v. Benihana, Inc., 2018 WL 

4620307, at *1 (S.D. Fla. 2018) (Gayles, J.).  “Those portions of the report and recommendation 

to which objection is made are accorded de novo review, if those objections pinpoint the specific 

findings that the party disagrees with,” but “[a]ny portions of the report and recommendation to 

which no specific objection is made are reviewed only for clear error.”  Id. (quotation marks 
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omitted); Sundale Ltd. v. Kapila, 2018 WL 1709716, at *1 (S.D. Fla. 2018) (Gayles, J.) (same).5   

In addition to challenging the Magistrate Judge’s recommendation on the dispositive 

issue of its standing, the Trust also challenges in its objections several non-dispositive rulings by 

the Magistrate Judge excluding certain evidence offered by the Trust, namely, the testimony of 

plaintiff’s counsel George Carpinello; the opinions of the Trust’s proffered handwriting expert; 

alleged acknowledgments from Martinez and Munoz; an alleged appointment of a successor 

trustee; and the testimony of that supposed successor trustee.  Those non-dispositive rulings 

should be set aside only if “clearly erroneous” or “contrary to law.”  Fed. R. Civ. P. 72(a). 

Importantly here, given the Trust’s repeated attempts to raise new arguments for the first 

time in its objections, “a district court has discretion to decline to consider a party’s argument 

when that argument was not first presented to the magistrate judge.”  Williams v. McNeil, 557 

F.3d 1287, 1292 (11th Cir. 2009).  Courts routinely exercise that discretion to hold that 

“[a]rguments that are not raised before a magistrate judge cannot be raised for the first time as an 

objection to a report and recommendation.”  Starks v. United States, 2010 WL 4192875, at *3 

(S.D. Fla. 2010); Daniels v. Jones, 2016 WL 1701940, at *1 (S.D. Fla. 2016) (Gayles, J.) 

(holding an argument not presented to the Magistrate Judge was “not properly considered before 

this Court in the first instance” and quoting case law stating “[p]arties must take before the 

magistrate, not only their ‘best shot’ but all of their shots”). 

II. The Magistrate Judge Correctly Concluded that the Invalid Assignment Mandates 
Dismissal of the Trust’s Claims for Lack of Standing 

As a threshold matter, contrary to the Trust’s objection, the lack of a valid assignment is 

an issue of Article III standing.  To prove Article III standing, the plaintiff must prove it suffered 

an “injury in fact.”  Nicklaw v. CitiMortgage, Inc., 839 F.3d 998, 1001 (11th Cir. 2016) (“The 
                                                 
5 Contrary to the Trust’s incorrect claim, de novo review “does not indicate that a second 
evidentiary hearing is required.”  Fed. R. Civ. P. 72(b) Advisory Committee’s Note. 
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‘irreducible constitutional minimum of standing’ comprises three elements: injury in fact, 

causation, and redressability.” (quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 

(1992))); Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1547 (2016) (“The plaintiff, as the party 

invoking federal jurisdiction, bears the burden of establishing these elements.”).  Here, the Trust 

itself suffered no such injury in fact.  Rather, the Trust relies exclusively on its putative 

assignment to assert claims based on PDVSA’s alleged injury.  Because that putative assignment 

is void, the Trust has no injury in fact, and thus no Article III standing.   

The Circuit Court authority on this point is unanimous.  See U.S. Fax Law Ctr., Inc. v. 

iHire, Inc., 476 F.3d 1112, 1120 (10th Cir. 2007) (holding a plaintiff without a valid assignment 

lacks an injury in fact); Dougherty v. Carlisle Transp. Prods., Inc., 610 F. App’x 91, 93–94 (3d 

Cir. 2015) (holding a plaintiff with a void, champertous assignment lacked standing); Texas Life, 

Acc., Health & Hosp. Serv. Ins. Guar. Ass’n v. Gaylord Entm’t Grp., 105 F.3d 210, 213 (5th Cir. 

1997) (holding an assignee lacked standing where the assignment was invalid).  This District’s 

precedents are equally clear: A plaintiff without a valid assignment lacks an injury in fact and 

thus Article III standing.  MAO-MSO Recovery II, LLC v. USAA Cas. Ins. Co., 2018 WL 295527, 

at *3 (S.D. Fla. 2018) (collecting 8 prior decisions from this District dismissing for lack of 

Article III standing because the plaintiff lacked a valid assignment).6 

Contrary to the Trust’s argument, Sprint Commc’ns Co. v. APCC Servs., Inc., 554 U.S. 

269 (2008), nowhere suggests that courts merely “look for the assignment language” to 

determine whether an assignee has Article III standing.  ECF 646 at 13.  In Sprint, there was no 

                                                 
6 Lady of Am. Franchise Corp. v. Nusom, 2011 WL 2457749, at *2 (S.D. Fla. 2011) (dismissing 
counterclaim where assignee had not shown the validity of its assignment); Vardag v. Motorola, 
264 F. Supp. 2d 1056, 1062 (S.D. Fla. 2003) (dismissing for lack of standing “in the absence of a 
valid assignment”); Live Entm’t, Inc. v. Digex, Inc., 300 F. Supp. 2d 1273, 1275, 1279 (S.D. Fla. 
2003) (holding, where the plaintiff “suffered no injury in fact by the [d]efendant,” “[the plaintiff] 
ha[d] no standing” as the allegedly breached contract “was never lawfully assigned”). 
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dispute over the validity of the assignment, as there is here and in the numerous cases cited 

above.  Instead, the language from Sprint that the Trust quotes, out of context, rejected an 

argument not at issue here: whether the plaintiffs–assignees lacked Article III standing because 

they “did not originally suffer any injury caused by [the defendants].”  554 U.S. at 286.7  Sprint 

held the assignee had “standing to assert the injury in fact suffered by the assignor” because “[the 

assignors] assigned their claims to the [plaintiffs] lock, stock, and barrel.”  Id. (quotation marks 

omitted).  Here, without a valid assignment from PDVSA, the Trust simply has no injury in fact.  

The Trust also wrongly argues that the validity of its assignment is an issue of prudential, 

rather than Article III standing, but the cases it cites are inapposite.  In every case cited by the 

Trust, the court either dismissed on other grounds without addressing standing,8 or the plaintiff 

had Article III standing on at least one claim when the action was filed.9  Even if the validity of 

the assignment were a matter of prudential standing (it is not), the Court must nonetheless decide 

both Article III standing and prudential standing before permitting the case to proceed.  See 

Friends of the Everglades v. E.P.A., 699 F.3d 1280, 1289 (11th Cir. 2012) (holding courts must 

decide both Article III and prudential standing before the merits); E.F. Hutton & Co. v. Hadley, 

901 F.2d 979, 984-85 (11th Cir. 1990) (“[A] party claiming standing also must demonstrate that 

                                                 
7 All emphasis is added unless otherwise noted. 
8 Am. Optical Co. v. Curtiss, 56 F.R.D. 26 (S.D.N.Y. 1971) (granting summary judgment on the 
grounds that the plaintiff was not a real party in interest without addressing standing). 
9 Sas v. Serden Techs., Inc., 2013 WL 12086638, at *3 (S.D. Fla. 2013) (holding the plaintiff had 
Article III standing at the outset of the litigation); Luis Medina & Evatech, Inc. v. Wright, 2014 
WL 12618175, at *2 (M.D. Fla. 2014) (same); Alps South, LLC v. Ohio Willow Wood Co., 2014 
WL 2003128, at *3 (M.D. Fla. 2014) (same); RCB Equities #3, LLC v. Skyline Woods Realty, 
LLC, 2014 WL 12595246, at *11–12 (N.D.N.Y. 2014) (same); HSBC Bank USA, N.A. v. 
Hardman, 2013 WL 515432, at *2 (N.D. Ill. 2013) (stating that “[t]here is no question that 
[plaintiff] satisfies the minimum requirements of constitutional standing” based on the 
complaint’s allegations and holding that it also satisfied prudential standing under Illinois state 
law); First-Citizens Bank & Trust Co. v. Tricor Group LLC, 2017 WL 1178354, at *4 (N.D. Ill. 
2017) (rejecting an unsupported claim that the plaintiff was not the real party in interest and 
holding the complaint facially pleaded a valid assignment sufficient for standing). 
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prudential considerations do not constrain the trial court from hearing the case.”).  

The Trust also argues that it is the defendants who lack standing to challenge the putative 

assignment of claims to the Trust.  That is incorrect, as demonstrated by the overwhelming case 

law cited above in which courts dismissed for lack of standing based on a defendant’s challenge 

to an assignment.  See supra at 9 & n.6.  Rather, the plaintiff has the burden of proving it has 

Article III standing, Spokeo, 136 S. Ct. at 1547, and thus “[w]here a question is raised as to the 

validity of an assignment, the party that relies on the assignment has the burden of proving its 

existence and validity.”  Lady of Am., 2011 WL 2457749, at *2.  Moreover, “every court has an 

independent duty to review standing as a basis for jurisdiction at any time, for every case it 

adjudicates.”  Fla. Ass’n of Med. Equip. Dealers v. Apfel, 194 F.3d 1227, 1230 (11th Cir. 1999).  

Therefore, the Court should consider all potential bases on which the assignment—the exclusive 

basis for the Trust’s alleged standing—is invalid. 

The cases cited by the Trust are not to the contrary.  In most, the court rejected a 

plaintiff’s standing to pursue affirmative claims based on an assignment to which it was not a 

party.10  The only federal case the Trust cites addressing a defendant’s standing merely held a 

defendant lacked standing to allege breach of an underlying contract (to which he was not a 

party) to invalidate the assignment.11  Indeed, “the requirement that a defendant possess standing 

                                                 
10 See Rajamin v. Deutsche Bank Nat’l Tr. Co., 757 F.3d 79, 84 (2d Cir. 2014) (plaintiff asserted 
claims that challenged the defendant’s assignment); Springer v. U.S. Bank Nat’l Assoc., 2015 
WL 9462083 (S.D.N.Y. 2015) (same); Obal v. Deutsche Bank Nat’l Trust Co., 2015 WL 631404 
(S.D.N.Y. 2015) (same); In re Canellas, 2012 WL 868772 (M.D. Fla. 2012) (same). 
11 In re Richmond, 2016 WL 743397 (E.D.N.Y. 2016) (“[A] non-party to or non-beneficiary of a 
[Pooling and Service Agreement] does not have standing to assert non-compliance with the 
terms of the PSA as a defense to enforcement of a mortgage or note.”).  The Trust cites two 
unpublished state trial court opinions, but those cases address an accelerated New York 
procedure to enforce promissory notes and nowhere address Article III standing under the federal 
constitution.  See Capital One Equip. Fin. Corp. v. Harari, 2017 WL 5668413, at *6 (N.Y. Sup. 
Ct. 2017) (proceeding under N.Y. C.P.L.R. 3213); W. Loan Acq’n Hldgs., LP v. MWF Realty, 
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is almost always satisfied by the plaintiff’s claim for relief against the defendant.”  Yellow Pages 

Photos, Inc. v. Ziplocal, LP, 795 F.3d 1255, 1265 (11th Cir. 2015).   

Moreover, the Trust argues only that the defendants “have no standing to raise issues that 

would make an assignment or trust voidable versus void,” but concedes that the defendants may 

challenge the assignment on grounds “that would render an agreement void, not simply 

voidable.”  ECF 646 at 18.  Even if that were a correct statement of the law, the Trust’s 

concession is dispositive: all of the grounds relied on by the Magistrate Judge in the report and 

recommendation render the assignment void as a matter of law, not merely voidable: a 

champertous assignment is void (and, indeed, illegal), see infra Part III(A); an assignment to a 

trust not validly created at the time of the putative assignment is also void as a matter of law, see 

infra Parts III(B) & III(C); and the Trust Agreement’s violations of Venezuelan law similarly 

render the assignment “null and void.”  ECF 570-2 ¶ 85 (DX-1).  Accordingly, and contrary to 

the Trust’s argument in its objections (ECF 646 at 16), none of those dispositive legal defects 

may be cured by ratification, even under the inapposite case law on which the Trust relies.  See 

Rajamin, 757 F.3d at 89 (observing that “a void act is not subject to ratification”). 

III. The Magistrate Judge Correctly Excluded the Trust Agreement from Evidence 

A. The Trust & PDVSA’s Repeated, Uncured & Prejudicial Discovery Failures 
Warranted Excluding the Trust Agreement from Evidence as a Sanction  

The Magistrate Judge correctly excluded the Trust Agreement as an evidentiary sanction 

due to the Trust’s repeated, continuous, and uncured failure to “comply[] with standing 

discovery.”  ECF 638 at 18–19.  The Trust has not objected to the Magistrate Judge’s exclusion 
                                                                                                                                                             
Inc., 2013 WL 6908364, at *5 (N.Y. Sup. Ct. 2013) (same).  Finally, two of the cases the Trust 
relies on are entirely irrelevant.  Rothko v. Reis, 43 N.Y.2d 305 (N.Y. 1977) (affirming decision 
to void contracts entered into by estate executors found to be self-dealing).  Contrary to the 
Trust’s incorrect suggestion, Warth v. Seldin, did not address the notion of a defendant’s 
standing in any respect.  422 U.S. 490 (1975) (affirming dismissal of a challenge to a zoning 
ordinance as the plaintiffs failed to allege a direct injury and thus did not have standing). 
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of the Trust Agreement as an evidentiary sanction.  Accordingly, that ruling is reviewed only for 

clear error.  Martinair, 2018 WL 4620307, at *1.  There is none here. 

The Trust, as the alleged assignee of PDVSA, was obligated to present witnesses from its 

putative assignor, PDVSA, and the Venezuelan government officials who allegedly acted for it.12  

Contrary to the Trust’s suggestion in other briefing, ECF 630 at 9, “this principle is equally 

applicable to witnesses as it is to documents.”  Royal Park Inv. SA/NV v. U.S. Bank N.A., 2017 

WL 384350, at *1 (S.D.N.Y. 2017); JPMorgan, 228 F.R.D. at 507 (“JPM and the Real Parties in 

Interest have the duty to produce the documents, information, and witness testimony to which 

defendants would be entitled in discovery from parties under the Federal Rules of Civil 

Procedure, just as if the Banks had brought this action themselves on their own claims.”).13  The 

Trust has never cited a case holding otherwise and still does not.  

Yet, despite repeated requests from the defendants and orders from the Magistrate Judge, 

the Trust failed to make available a single PDVSA or Venezuelan government witness for 

deposition as part of standing-related discovery.  ECF 638 at 13–15.  Although the Trust offered 

to present some (but not all) of those witnesses by videoconference deposition, that offer was 

                                                 
12 See, e.g., JPMorgan Chase Bank v. Winnick, 228 F.R.D. 505, 507 (S.D.N.Y. 2005) (“[T]he 
assignees are suing in the shoes of the original lenders, having purchased the right to bring the 
lawsuit, there is nothing unfair about imposing on them the cost of purchasing cooperation or 
otherwise complying with discovery obligations.”); In re Infant Formula Antitrust Litig., 1992 
WL 503465, at *9 (N.D. Fla. 1992) (“Treatment of both assignor and assignee as parties for 
discovery, however, is proper when to do otherwise would frustrate discovery, regardless of 
whether this frustration is intentional or not.”).   
13 The Trust also argues that in JPMorgan “the assignor was involved in the litigation prior to the 
assignment,” ECF 630 at 9, but that is wrong: The assignment in JPMorgan was executed before 
the litigation began, just like the assignment here, 228 F.R.D. at 507, and the Court held that 
“this distinction is without difference” as “the prejudice to defendants is equal either way.”  228 
F.R.D. at 507.  The Trust also asserts that in Royal Park “the assignee had bargained for the 
production of discovery as part assignee’s purchase [sic] of the assignment,” ECF 630 at 9, but 
that is not true.  The Court in Royal Park faulted the plaintiff because “it could have secured an 
agreement to produce witnesses” from the assignor, but failed to do so.  2017 WL 384350, at *1. 
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illusory, as even voluntary depositions by videoconference are illegal under Venezuelan law 

unless the parties comply with the Hague Convention’s strictures (impossible under the 

expedited deadlines the Trust advocated for here).14  Further, the Trust was obligated to present 

its witnesses in the forum in which it chose to file suit.15  Indeed, the defendants agreed to 

conduct depositions in countries where voluntary depositions are legal without going through the 

Hague Convention process; the Trust failed to present the requested witnesses in any such forum. 

As the Magistrate Judge recognized, the Trust’s complete failure to present PDVSA and 

Venezuelan government witnesses significantly prejudiced the defendants by precluding them 

from obtaining key evidence about the circumstances under which the Trust Agreement was 

allegedly created.  ECF 638 at 18.  Indeed, that prejudice is manifest throughout the Trust’s 

objections, which repeatedly cite exhibits from Quevedo, Munoz, Rojas, and Martinez, 

individuals the Trust failed to make available to the defendants in standing discovery.  ECF 646 

at 4–6, 12, 16, 21.  The Magistrate Judge’s exclusion of the Trust Agreement as a sanction for 

the Trust’s discovery misconduct was not clearly erroneous. 

B. The Trust Failed to Authenticate the Trust Agreement Signatures 

The Magistrate Judge also correctly excluded the Trust Agreement on the alternative 

grounds that the Trust failed to prove its authenticity at the hearing.  The Trust seeks to shift that 

burden in its objections (ECF 646 at 1), but that effort is meritless and the cases the Trust cites 

are inapposite.16  As the party offering the Trust Agreement, it was the Trust’s burden to 

                                                 
14 See ECF 615 at 14 & n.8 (collecting authorities). 
15 See Newman v. Metro. Pier & Expo. Auth., 962 F.2d 589, 591 (7th Cir. 1992) (affirming 
dispositive sanctions where the plaintiff failed to appear for a deposition in the forum where she 
had sued and stating “[a] plaintiff’s failure to comply with discovery orders is properly 
sanctioned by dismissal of the suit”); ECF 615 at 13 & n.7 (collecting cases). 
16 See Columbia First Bank, FSB v. United States, 58 Fed. Cl. 333 (2003) (explaining the parties 
stipulated to a presumption of authenticity and pursuant to that stipulation authenticity could 
only be challenged with a “legally sufficient reason”); Six v. Generations Fed. Credit Union, 891 

Case 1:18-cv-20818-DPG   Document 652   Entered on FLSD Docket 12/10/2018   Page 24 of 51



 15 

authenticate the Trust Agreement’s signatures “by evidence sufficient to support a finding that 

the matter in question is what its proponent claims.”  Fed. R. Evid. 901(a).17   

George Carpinello.  The Trust incorrectly argues the Magistrate Judge erred in 

precluding plaintiff’s counsel, George Carpinello, from testifying.  ECF 646 at 2.  First, as the 

Magistrate Judge correctly ruled, the advocate-witness rule “generally disapprove[s] of lawyers 

testifying at proceedings in which they are also advocates.”  See Putnam v. Head, 268 F.3d 1223, 

1246 (11th Cir. 2001).18  Second, Carpinello’s testimony should have been excluded on 

alternative grounds: It was an attempt to indirectly prove the acts of witnesses the Trust was 

obligated (but failed) to produce for deposition.  See supra Part II(A).  Even if admitted, 

Carpinello’s testimony would not authenticate the signatures on the Trust Agreement.  The Trust 

proffered that Carpinello “met with representatives of PDVSA, including Attorney General 

Munoz and his deputy.”  ECF 562 at 73:25–74:2.  But importantly, the Trust did not claim that 

Carpinello had personal knowledge that the alleged signatures are authentic.  And the emails 

from Carpinello that the Trust admitted (PX-21, PX-24, PX-26) and proffered as exhibits (PX-

29, PX-33, PX-34) are hearsay that appear to have been sent to and from the personal “Gmail” 

account of Munoz’s supposed deputy.  Fed. R. Evid. 802.  Munoz is not on any of those emails, 

and neither is Martinez or anyone else from the Petroleum Ministry.  

                                                                                                                                                             
F.3d 508 (4th Cir. 2018) (affirming sanctions of attorneys who repeatedly denied the authenticity 
of an agreement produced by the defendant despite knowing their client had an identical copy). 
17 See also D&N Prop. Mgmt. & Dev. Corp. v. Copeland Cos., 56 F. App’x 545, 546 (2d Cir. 
2003) (rejecting plaintiff’s argument that it was defendant’s burden to establish signatures were 
forged and explaining the “burden is placed on the proponent of the evidence to authenticate the 
evidence it seeks to have admitted”).   
18 Contrary to the Trust’s suggestion, the rule may be applied even when a Judge is the trier of 
fact.  United States v. Johnston, 690 F.2d 638, 644 (7th Cir. 1982) (“The government in arguing 
that the rule has no application to a proceeding tried to a judge and not to a jury asks for too 
much.”).  Duncan v. Poythress, cited by the Trust, merely considered the judge being the trier of 
fact as an “additional reason[]” not to apply the rule in that case.  777 F.2d 1508, 1515 n.21 (11th 
Cir. 1985). 
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Handwriting Testimony.  The Magistrate Judge also correctly excluded the opinions of 

the Trust’s proffered handwriting expert, Ruth Brayer, after hearing her complete testimony.  To 

start, Brayer lacks a key qualification: she is not certified by “the ‘only recognized organization 

for accrediting forensic document examiners.’”  Am. Gen. Life & Acc. Ins. Co. v. Ward, 530 F. 

Supp. 2d 1306, 1313 (N.D. Ga. 2008); ECF 561 at 136:4–6, 16–17.19  Moreover, her 

methodology and conclusions were plainly unreliable.  For example, many of Arellano’s 

“exemplar” signatures that Brayer relied on as “authentic” samples included a set of characters 

missing from his purported signature on the Trust Agreement.  Compare ECF 583-15 at 3 (PX-

37K), with ECF 583-1 at 16 (PX-1).  Brayer admitted the signatures were thus “very 

inconsistent,” but nevertheless testified that she ignored the missing characters because she was 

not “asked to” consider them by the Trust’s lawyers, even though she admitted they “could be” 

the initials of someone else signing for Arellano.  ECF 561 at 173:8–23, 179:17–19, 181:11–12, 

182:6–24.  The Trust’s argument that the Gaceta Oficial is reliable misses the point:  Brayer did 

not rely on the Gaceta Oficial because she knew it was reliable.  She relied on it because she was 

told to by the lawyers.  ECF 189:11–14.  And contrary to the Trust’s claim that Brayer “followed 

the standards of her industry contained in the Scientific Working Group for Forensic Document 

Examination,” ECF 646 at 8, Brayer instead testified she only followed “most of them,” 

including some she is “not sure [she] understand[s].”  ECF 561 at 194:9–11, 196:6–9.  The 

Magistrate Judge correctly found Brayer’s testimony “contrived, equivocal, evasive, and, 

frankly, non-scientific” and excluded her opinions from evidence as a result.  ECF 646 at 17. 

Acknowledgments.  The Trust argues it authenticated the Trust Agreement through the 

                                                 
19 The Trust relies on Dracz v. Am. Gen. Life Ins. Co., 426 F. Supp. 2d 1373 (M.D. Ga. 2006), 
but the court there excluded the proffered handwriting expert and noted membership in the 
ABFDE was an “important factor” in qualifying a handwriting expert.  Id. at 1378 n.16, 1379. 
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alleged acknowledgments of Martinez and Munoz.  ECF 646 at 3.  That is incorrect.  The 

Magistrate Judge properly excluded Martinez’s highly suspect acknowledgment, as fully briefed 

elsewhere.  ECF 615.  And the Magistrate Judge correctly excluded Munoz’s supposed 

acknowledgment, as it was produced well after the close of document discovery, see ECF 253 at 

1; ECF 356 at 1, and after the Trust unilaterally cancelled Munoz’s deposition, ECF 430-1 at 8. 

Ratification.  The Trust next argues the alleged appointment of a successor trustee by 

Quevedo months after this suit was filed (which was correctly excluded, see ECF 615) somehow 

“ratified” the Trust Agreement, and that invalid signatures make the assignment voidable and not 

void.  This is wrong on several levels.  The Trust equivocates between an evidentiary issue and a 

legal issue.  As an evidentiary matter, even if admitted, the putative appointment fails to 

authenticate the signatures on the Trust Agreement:  It says nothing about the signatures’ 

authenticity and does not suggest Quevedo has personal knowledge as to that issue, and even if it 

did, it would be hearsay.  As a legal matter, “Article III standing must be determined as of the 

time at which plaintiff’s complaint is filed.”  MSPA Claims 1, LLC v. First Accept. Ins. Co., 2016 

WL 4523850, at *3 (S.D. Fla. 2016).  In any event, under New York law, the assignment is void, 

not voidable, as explained infra, and thus cannot be ratified.20 

IV. The Magistrate Judge Correctly Concluded that the Assignment of Claims in the 
Trust Agreement Is Void Under New York Law On Three Independent Grounds  

A. The Trust Agreement Violates New York’s Prohibition on Champerty  

The Magistrate Judge correctly concluded the putative assignment of claims in the Trust 
                                                 
20 The Trust’s cited cases are inapposite—all address a contractual dispute on the merits, and 
none address either whether a putative ratification can cure a lack of Article III standing or the 
creation or transfer of claims to a trust.  Beutel v. Beutel, 434 N.E.2d 249 (N.Y. 1982) (marital 
separation agreement); BAC Home Loans Serv’g, LP v. Uvino, 64 N.Y.S.3d 377 (App. Div. 
1995) (mortgage); Banque Nat’l de Paris v. 1567 Broadway Ownership Ass’n, 625 N.Y.S.2d 
152, 154 (App. Div. 1995) (mortgage); Stern v. Pres. & Dirs. of Manhattan Co., 235 N.Y.S. 634 
(App. Term 1929) (check); Nirvana Int’l, Inc. v. ADT Sec. Servs., Inc., 881 F. Supp. 2d 556 
(S.D.N.Y. 2012) (contract). 
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Agreement is void because it violates New York’s ban on champerty.  New York’s champerty 

statute “prohibits the purchase of notes, securities, or other instruments or claims with the intent 

and for the primary purpose of bringing a lawsuit.”  Justinian Capital SPC v. WestLB AG, 65 

N.E.3d 1253, 1254 (N.Y. 2016).  This statutory prohibition specifically applies to “taking an 

assignment of . . . any claim or demand.”  N.Y. Jud. Law § 489(1).   

The recent, controlling opinion of New York’s highest court in Justinian is directly on 

point and dispositive.  In Justinian, a company held notes indirectly issued by a German bank.  

Id. at 1254.  When the value of the notes declined, the company considered suing the bank, but 

feared repercussions from doing so.  Id.  As a solution, the company conveyed the notes to “a 

Cayman Islands shell company with few or no assets” whose business plan was to “commence 

litigation to recover the loss on the investment,” “remit the recovery from such litigation to the 

company, minus a cut taken by [the shell company],” and then “partner with specific law firms 

. . . to conduct litigation.”  Id. at 1254, 1255.   

The court held the assignment void under New York’s champerty law.  Id. at 1257.  

“[T]he impetus for the assignment of the notes to [the shell company] was [the assignor]’s desire 

to sue [the bank] for causing the notes’ decline in value and not to be named as a plaintiff in the 

lawsuit.”  Id.  “[The shell company]’s business plan, in turn, was acquiring investments that 

suffered major losses in order to sue on them, and it did so here within days after it was assigned 

the notes.”  Id.  The Court concluded, “the lawsuit was not merely an incidental or secondary 

purpose of the assignment, but its very essence,” as the shell company’s “sole purpose in 

acquiring the notes was to bring this action and hence, its acquisition was champertous.”  Id. 

Here, as in Justinian, there is no question the Trust entered into the assignment “with the 

intent and for the primary purpose of bringing a lawsuit.”  Id. at 1254.  The evidence on this 
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point is conclusive: 

• The Trust Agreement expressly states, “The primary purpose of the Litigation Trust 
is to facilitate the prosecution and resolution of the Assigned Actions and to 
liquidate the Litigation Trust Assets,” which are solely litigation claims, “with no 
objective to continue or engage in the conduct of a trade or business.”  TA § 2.5(a). 

• The purpose for the Trust set forth in the Trust Agreement’s opening paragraph is “to 
facilitate the prosecution of claims PDVSA has against various entities and 
individuals and the distribution of the Proceeds thereof.”  TA at 1.  

• Similarly, the recital provisions confirm the purpose of the assignment and trust were 
“to ensure the engagement of legal counsel and the investigators who have already 
expended substantial time, effort, and money investigating, analyzing and preparing 
the forthcoming litigation, and to provide for the orderly and consensual 
distribution of the Proceeds of the Assigned Actions,” and “to further investigate, 
commence one or more civil actions (the ‘Assigned Actions’), and prosecute the 
Assigned Actions to conclusion.”  TA at 1. 

• Plaintiff’s counsel, David Boies, confirmed in his deposition that the Trust 
Agreement “was entered into by the parties for purposes of pursuing claims that are 
the subject matter of this litigation, among others.”  ECF 573-1 at 11:21–25. 

• The Trust was not a pre-existing legal entity with other business. Rather, the Trust 
was created for the purpose of taking assignment of these particular litigation claims 
and bringing this lawsuit.  TA at 1; ECF 573-1 at 58:2–9 (Boies) (testifying “the only 
activities of the trust are related to the pursuit of the claims that have been assigned 
to it and related work”). 

Just as in Justinian, “[the Trust]’s sole purpose in acquiring the [assigned claims] was to bring 

this action,” and thus the assignment “was champertous” and is void.  65 N.E.3d 1257.21   

The Trust raises five arguments in its objection to this conclusion.  Each is meritless. 

1. New York Champerty Law Applies.  The Trust first argues “state champerty laws do 

not apply where the claims transferred are federal claims.”  ECF 646 at 21.  The Trust waived 

this argument by failing to raise it before the Magistrate Judge (instead arguing Florida law 

should apply).  See ECF 518 at 22–25; ECF 533 at 3–5; Starks, 2010 WL 4192875, at *3.  The 

                                                 
21 Aretakis v. Caesars Entm’t, 2018 WL 1069450, at *10 (S.D.N.Y. 2018) (holding assignment 
champertous because “the purpose of the assignment was to allow Plaintiff to prepare and file a 
lawsuit seeking to obtain the funds to which Plaintiff claims [the assignor] is entitled”). 
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Trust is also wrong on the merits.  The Trust Agreement expressly provides that it “shall be 

governed by, and construed and enforced in accordance the laws of the State of New York, 

without giving effect to the principles of conflict of laws thereof.”  TA § 9.3.  Both federal and 

Florida choice of law rules give conclusive effect to a contractual choice of law provision.22  In 

fact, one of the Trust’s own cited cases applied New York champerty law in a federal case under 

the Patent Act because the contract at issue “contain[ed] a New York choice of law provision,” 

and under federal choice of law rules “contractual choice of law provisions should be enforced.”  

Refac Int’l Ltd. v. Matsushita Elec. Corp. of Am., 1990 WL 269885, at *5 & n.5 (D.N.J. 1990).23 

2. The Trust Is a “Corporation or Association.”  Next, the Trust argues that it is not a 

“corporation or association” within the meaning of the champerty statute.  That is clearly wrong.  

As the Magistrate Judge held, a trust fits within the plain meaning of “association.”  ECF 638 at 

22.  Indeed, the champerty statute expressly states: “[A]ny officer, trustee, director, agent or 

employee of any person, co-partnership, corporation or association violating this section who, 

directly or indirectly, engages or assists in such violation, is guilty of a misdemeanor.”  N.Y. Jud. 

Law § 489(1).  A “trustee” could not “engage[] or assist[] in such violation” if a trust were not an 

“association” under the statute.   

Moreover, New York’s highest court has interpreted the identical language used in the 

champerty statute, “corporation or association,” to include trusts: “Although the word 

                                                 
22 See Nguyen v. JPMorgan Chase Bank, NA, 709 F.3d 1342, 1345 (11th Cir. 2013) (noting 
federal common law choice of law rules “follow[] the approach of the Restatement (Second) of 
Conflict of Laws”); Restatement (Second) of Conflict of Laws § 187(2) (providing “[t]he law of 
the state chosen by the parties . . . will be applied”); Burger King Corp. v. E-Z Eating, 41 Corp., 
572 F.3d 1306, 1313 n.9 (11th Cir. 2009) (“Under Florida law, courts will enforce choice-of-law 
provisions unless the law of the chosen forum contravenes strong public policy.”). 
23 The Trust’s only other cited case is a concurring opinion interpreting a statutory assignment 
provision in the Longshore & Harbor Workers Compensation Act that did not address state 
champerty laws.  Caldwell v. Ogden State Transp., Inc., 618 F.2d 1037, 1040 (4th Cir. 1980). 
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‘corporation’ is strictly defined in the law, the word ‘association’ is a broad term which may be 

used to include a wide assortment of differing organizational structures including trusts, 

depending on the context.”  Mohonk Trust v. Board of Assessors, 392 N.E.2d 876, 879 (N.Y. 

1979).  Contrary to the Trust’s argument in its objection, ECF 646 at 24, Mohonk Trust’s only 

qualification of its interpretation of “association” was that it “depend[ed] on the context.”  392 

N.E.2d at 879.  “[T]he context” here, including § 489(1)’s express reference to “trustee[s],” 

makes clear the “broad term” “association” in the champerty statute applies to trusts. 

The sole authority the Trust cites on this issue (ECF 646 at 23), addresses an inapposite 

statutory reference that expressly limits its definition of “association” to a specific article of the 

General Associations Law that is irrelevant here: “The term ‘association,’ as used in article four 

of this chapter, means a joint stock association or a business trust as defined in this section.”  

N.Y. Gen. Ass’ns Law § 2(4).  Article 4 merely sets out requirements for certain types of 

organizations to designate a registered agent, see id. art. 4, and thus has no application to any of 

the New York law issues, including champerty, raised here. 

3. “Sole” Purpose Is Not the Test, But Is Met Even If It Were.  The Trust next argues 

that the champerty statute applies only if the assignment’s “sole purpose” was to bring litigation.  

ECF 646 at 25–26.  That is incorrect and directly contrary to Justinian, which expressly states 

that champertous assignments are those made “for the primary purpose of bringing a lawsuit.”  

65 N.E.3d at 1254.  But even if “sole purpose” were the test (it is not), the evidence here is 

overwhelming that the only purpose for the putative assignment of claims to the Trust—named 

the PDVSA U.S. Litigation Trust and which has no assets except litigation claims—was to 

bring litigation.  As the Magistrate Judge correctly recognized, the supposed additional 

“purposes” cited by the Trust—“engagement of support personnel,” “to hold the Litigation Trust 
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Assets” (exclusively litigation claims) “for the benefit of PDVSA,” “to protect any recovery” (on 

those litigation claims) “from undue interference by politicians” in Venezuela, ECF 646 at 27—

“are all predicated on the Trust’s pursuit of PDVSA’s claims through litigation, as it has done 

here.”  ECF 638 at 22.   

4. The Safe Harbor Does Not Apply.  The Trust also argues “the safe-harbor provision in 

Section 489(2)” applies to “the assignment of claims to the Trust.”  ECF 646 at 27.  The Trust is 

wrong as a matter of law, for two reasons.  First, the safe harbor does not apply under its plain 

language.  The safe harbor states that the champerty ban “shall not apply to any assignment, 

purchase or transfer hereafter made of one or more bonds, promissory notes, bills of exchange, 

book debts, or other things in action, or any claims or demands, if such assignment, purchase or 

transfer included bonds, promissory notes, bills of exchange and/or book debts, issued by or 

enforceable against the same obligor (whether or not also issued by or enforceable against any 

other obligors), having an aggregate purchase price of at least five hundred thousand dollars.”  

N.Y. Jud. Law § 489(2).  Although the first clause expressly includes “other things in action, or 

any claims or demands,” it is qualified by the second clause, which makes clear that the safe 

harbor applies only if the assignee of claims purchased some underlying asset—i.e., “bonds, 

promissory notes, bills of exchange and/or book debts”—for more than $500,000 in addition to 

the litigation claims.  It does not apply if the assignee acquired only litigation claims, as the 

Trust indisputably did here.  

Second, the Trust paid nothing for the claims putatively assigned to it by PDVSA.  Thus, 

even if the safe harbor could apply when only litigation claims are transferred, the Trust would 

not meet the $500,000 purchase price requirement.  Further, the safe harbor does not apply to 

contingent payments, see Justinian, 65 N.E.3d at 1259, but all the Trust argues is that its mid-
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litigation, after-the-fact valuation of its purported investigation time satisfies the safe harbor.  See 

ECF 638 at 22.  That investigation time has value only if the Trust prevails on its claims, making 

it contingent and thus outside the scope of the safe harbor.  Justinian, 65 N.E.3d at 1259. 

5. This Is Exactly the Type of Assignment New York’s Champerty Law Prohibits.  

Finally, the Trust argues that the assignment is “not the type of arrangement the champerty 

statute was intended to protect against,” because “[t]he Trust did not acquire the claims as an 

investor,” but rather brings suit “entirely for the benefit of PDVSA.”  ECF 646 at 24, 26.  

Nonsense.  The overwhelming majority of any recovery on the Trust’s claims—66%—would not 

go to PDVSA, but rather to third parties—the Trust’s lawyers, investigator, and financier—who 

have unquestionably “invest[ed]” in this litigation to profit from it.   

Relatedly, the Trust argues the champerty statute does not apply “when the assignee 

bringing the claims is related to the assignor.”  ECF 646 at 25.  But, as the Magistrate Judge 

correctly recognized, PDVSA’s “interest” in the assigned claims here is no different than the 

interest retained by the assignor in Justinian—a contingent percentage of any recovery.  In fact, 

Justinian invalidated the assignment in that case even though the assignor retained a right to 80–

85% of any recovery—far greater than the 34% share to which PDVSA would be entitled here.  

Compare 65 N.E.3d at 1255 (assignee’s “share of any proceeds” was 15–20%, making assignor’s 

share 80–85%); with TA § 3.6(a) & App’x A.24  The assignment of claims to the Trust is exactly 

the type of commercialization of litigation claims New York’s champerty statute prohibits. 

B. The Trust Agreement Lacked Mandatory Certificates of Acknowledgment 

The Magistrate Judge also correctly ruled that the Trust Agreement suffers from another 

dispositive legal defect: It did not include contemporaneous certificates of acknowledgment 
                                                 
24 Also, the only case the Trust cites to support this argument is a per curiam lower court opinion 
predating Justinian.  ECF 646 at 25 (citing Anisom Corp. v. Banque Exel, S.A., 338 N.Y.S.2d 
848 (App. Div. 1972)). 
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required by New York law.   

“When a grantor fails to complete the formalities associated with setting up a trust, a 

valid trust is not created,” and “[w]here no valid trust [i]s created any transfer into or out of the 

putative trust is null and void.” In re McQuade, 2017 WL 3706649, at *3 (N.Y. Sur. Ct. 

2017).25  One such formality is that “[e]very lifetime trust shall be in writing and shall be 

executed and acknowledged by the person establishing such trust and, unless such person is the 

sole trustee, by at least one trustee thereof.”  N.Y. Est. Powers & Trusts Law § 7-1.17(a).26  One 

of the “requisites of a proper acknowledgement” is a notarized certificate of acknowledgement 

attached to the trust agreement.  Galetta v. Galetta, 991 N.E.2d 684, 687 (N.Y. 2013).    

Notably, New York’s highest court has stated that the lack of a notarized certificate of 

acknowledgment cannot be cured by executing an acknowledgment after the fact; the 

acknowledgment must accompany the original instrument: “When there is no acknowledgment 

at all, it is evident that one of the purposes of the acknowledgment requirement—to impose a 

measure of deliberation and impress upon the signer the significance of the document—has not 

been fulfilled.  Thus, a rule precluding a party from attempting to cure the absence of an 

acknowledgment through subsequent submissions appears to be sound.”  Id. at 690.27  

                                                 
25 See also Gaines v. City of New York, 29 N.Y.S.3d 270, 271 (App. Div. 2016) (“[D]ecedent’s 
failure to complete the formalities associated with setting up the [trust] prior to her death was 
fatal to the [trust]’s existence. Neither decedent nor the putative trustee executed or 
acknowledged the proposed trust agreement, and the [trust] was never properly funded with the 
settlement proceeds.”), aff’d by 76 N.E.3d 289, 289 (N.Y. 2017) (“Under the circumstances of 
this case, a valid supplemental needs trust was never effected.”); Fasano v. DiGiacomo, 853 
N.Y.S.2d 657, 659 (App. Div. 2008) (holding where the putative trustee failed to execute the 
trust agreement as required by § 7-1.17, “no valid trust was created, and any transfer into or out 
of the putative trust on August 4, 1998, was null and void”). 
26 The Trust’s repeated suggestion that the Trust Agreement “only need[ed] to be acknowledged 
by one trustee,” ECF 646 at 12, 17, is thus plainly wrong.  The Trust Agreement also needed to 
be executed and acknowledged “by the person establishing such trust.”   
27 In other briefing, the Trust argues Galetta concerns the “unrelated issue of the validity of a 
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Here, the Magistrate Judge correctly ruled the Trust Agreement fails to comply with § 7-

1.17(a) of New York’s trust law.  The alleged signature of Martinez, the purported representative 

of PDVSA and thus the “person establishing such trust” under § 7-1.17(a), was not accompanied 

by the required notarized certificate of acknowledgment.28  Thus, “no valid trust was created” 

and the “transfer” of the claims “into or out of the putative trust is null and void.”  McQuade, 

2017 WL 3706649, at *3; Bullock v. Clarke, 2002 WL 31119931, at *1, *2 (N.Y. Sup. Ct. 2002) 

(holding a trust agreement “signed by the settlor and the trustee” but “neither acknowledged nor 

witnessed” “does not comply with the requirements of section 7-1.17 and the trust is not valid as 

a receptacle for the settlor’s testamentary disposition”).29   

The Trust argues that Martinez’s purported acknowledgment (PX-64) cured its failure to 

comply with § 7-1.17(a).  ECF 646 at 16, 17.  As explained elsewhere, that supposed 

                                                                                                                                                             
pre-nuptial agreement under N.Y. Domestic Relations Law § 236(B)(3),” ECF 630 at 13, a 
standard Galetta described as “in some respects, more exacting than the burden imposed when a 
deed is signed,” because “[a]lthough an unacknowledged deed cannot be recorded (rendering it 
invalid against a subsequent good faith purchaser for value) it may still be enforceable between 
the parties to the document.”  991 N.E.2d at 687.  That distinction is irrelevant here, because 
both Estates Powers & Trusts Law § 7-1.17(a) and Domestic Relations Law § 236(B)(3) use 
materially-identical statutory language to provide that trust agreements and pre-nuptial 
agreements, respectively, are not enforceable unless they are acknowledged in the manner 
required for a deed to be recorded.  Thus, Galetta is equally applicable to § 7-1.17(a).  See Est. 
Powers & Trusts Law § 7-1.17(a) (“Every lifetime trust shall be in writing and shall be executed 
and acknowledged by the person establishing such trust . . . in the manner required by the laws of 
this state for the recording of a conveyance of real property . . . .”); Dom. Rel. Law § 236(B)(3) 
(providing a pre-nupital agreement is valid “if such agreement is in writing, subscribed by the 
parties, and acknowledged or proven in the manner required to entitle a deed to be recorded”).   
28 The Trust Agreement states “[t]he Parties hereby establish a trust which shall be known as the 
‘PDVSA US Litigation Trust,’” TA § 2.1, defines “the ‘Parties’” as “PDVSA and the Litigation 
Trustees,” TA at 1, and states PDVSA is “acting in this matter through the Minister of the 
People’s Petroleum Power,” id. 
29 The Trust repeatedly equivocates between the requirements for a valid assignment and those 
for a valid trust, arguing the “signatures of a party assigning claims do not need to be 
acknowledged to render an assignment valid.” ECF 646 at 15.  But regardless of whether the 
assignment needed to be notarized, the Trust Agreement did in order to create a valid trust under 
New York law.  Without a valid trust to which the claims could be assigned, “any transfer into or 
out of the putative trust is null and void.”  McQuade, 2017 WL 3706649, at *3.   
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acknowledgment was properly excluded.  ECF 615.  But even if accepted, the purported 

acknowledgment from Martinez cannot cure the Trust’s failure to comply with § 7-1.17(a) 

because it was not executed contemporaneously with the Trust Agreement. See Galetta, 991 

N.E.2d at 690.  Further, even if the creation of the Trust itself could be cured through an after-

the-fact acknowledgment, the assignment of claims to the Trust would still be void because the 

Trust was invalid at the time the purported assignment was executed.  See McQuade, 2017 WL 

3706649, at *3; Fasano, 853 N.Y.S.2d at 659.30 

The Trust also argues it is a “liquidating trust,” not a lifetime trust, and thus did not 

require acknowledged signatures.  ECF 646 at 16.  The Trust waived this argument by failing to 

make it before the Magistrate Judge, instead briefing its failure to comply with § 7-1.17 five 

times without ever claiming it was a “liquidating trust.”31  Instead, the Trust argued that it was 

two different types of trusts excluded from § 7-1.17—either a “reorganization trust” or an 

“investment trust,” ECF 533 at 6—arguments it correctly abandons here. 

In any event, the Trust’s “liquidation trust” argument is meritless.  Every one of the 43 

cases resulting from a Westlaw search for “liquidating trust” or “liquidation trust” across all New 

York state and federal cases address trusts created either (a) by a federal bankruptcy court as part 

of a bankruptcy plan or (b) to wind up a company by disposing of substantially all its remaining 

assets.  Those are not the facts here.  This is, as its name makes clear, a litigation trust.   

C. The Trust Is Void Because Its Corpus Is Not Sufficiently Defined 

The Magistrate Judge also correctly concluded that the Trust is invalid because its corpus 

is not sufficiently defined.  A valid trust under New York law requires “a fund or other property 
                                                 
30 The Trust’s only cited case is a lower court opinion that pre-dates Galetta and is in any event 
distinguishable, because it did not address a transfer of property to an entity not validly formed at 
the time of the putative transfer.  See In re Palmeri’s Estate, 348 N.Y.S.2d 711, 716 (N.Y. Sur. 
Ct. 1973) (renunciation of intestate share). 
31 See ECF 221 at 28–29; ECF 459 at 9; ECF 494 at 11 n.3; ECF 518 at 28–29; ECF 533 at 6–8. 
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sufficiently designated or identified to enable title of the property to pass to the trustee.”  In re 

Doman, 890 N.Y.S.2d 632, 634 (App. Div. 2009).  The “Contributed Claims” purportedly 

assigned to the Trust are defined as “claims against multiple individuals and entities (the 

‘Conspirators’) arising out of” certain categories of conduct.  TA at 1.  But the Trust Agreement 

fails to identify the “multiple individuals and entities” the claims against which the Trust 

Agreement purports to transfer, making the putative assignment inherently ambiguous.  Thus, the 

“property” purportedly assigned to the Trust is not “definitely ascertainable” and the Trust is 

void.  See Sussman v. Sussman, 402 N.Y.S.2d 421, 422, 423 (App. Div. 1978) (finding a trust 

void where the description of its property was “the U.S. bonds furnished and their interest”). 

None of the Trust’s cited cases change this conclusion.  In three of those cases, the 

instrument at issue assigned “any” or “all” claims to the trust.32  The Trust Agreement, by 

contrast, merely assigns “claims against multiple individuals and entities,” without identifying 

which claims against which individuals or entities.  In the Trust’s final cited case, the litigation 

at issue was specifically identified and “included ‘[a]ny other parties that may be identified upon 

further investigation’ as potential defendants.”  Sirius Computer Solutions, Inc. v. AASI Creditor 

Liquidating Trust, 2011 WL 3843943, at *1 (S.D. Fla. 2011).  The Trust Agreement includes no 

similar language. 

The Trust attempts to cure this defect by claiming it “cannot be invalidated if the corpus 

can be identified through facts extraneous to the document.”  ECF 646 at 20.  The Trust waived 

this argument by failing to make it to the Magistrate Judge.  See ECF 518 at 28–29; ECF 533 at 

                                                 
32 See RGH Liquidating Trust v. Deloitte & Touche LLP, 891 N.Y.S. 324, 328 (App. Div. 2009) 
(“any claim of any member of certain impaired classes of creditors”); In re Residential Capital, 
LLC, 2013 WL 12161584, at *47 (Bankr. S.D.N.Y. 2013) (“any and all Claims, actions, causes 
of action, choses in action, rights, demands, suits, claims”); In re Futter Lumber Corp., 2011 WL 
5417094, at *2 (E.D.N.Y. 2011) (“any and all rights or claims”). 
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7–8.  But in any event the Trust points to no evidence “extraneous” to the Trust Agreement that 

would “identif[y]” the trust corpus with the required definiteness.   

The Trust also contends that PDVSA has “ratified the transfer” by not disputing its 

“scope.”  ECF 646 at 21.  Again, the Trust waived this argument by failing to raise it before the 

Magistrate Judge.  See ECF 518 at 28–29; ECF 533 at 7–8.  It is also meritless.  The only two 

cases the Trust cites address ratification of contracts, not an assignment of claims to a trust.33  

Further, the actions of the Venezuelan government and PDVSA, such as instructing key 

witnesses not to appear on the eve of their depositions and issuing a resolution condemning the 

Trust as “unconstitutional,” have been anything but clearly supportive of the Trust and this 

litigation.  Additionally, the document and testimony regarding the supposed appointment of 

successor trustee that the Trust relies on to show “ratif[ication]” were correctly excluded by the 

Magistrate Judge, see ECF 615, and nowhere mention the scope of the claims allegedly assigned. 

V. The Magistrate Correctly Adopted Professor Hernandez’s Unrebutted Expert 
Opinion that the Assignment Is Void Under Venezuelan Law 

The Magistrate Judge correctly concluded that the putative assignment of claims is void 

under Venezuelan law based on the unrebutted testimony of the defendants’ expert witness, 

Professor Hernandez.  As Professor Hernandez explained, Venezuelan law sets out certain 

requirements for a category of claims called “public order obligations,” such as those alleged 

here based on purported damage to public property or public corruption.  ECF 570-2 ¶ 85 (DX-

1).  Not the least of those requirements is that such claims cannot be transferred to third parties 

like the Trust.  ECF 570-2 ¶ 85 (PX-1).  Even if they could, before any civil action can be 

brought based on such a claim, the allegations must be investigated and found meritorious by the 

                                                 
33 Mooney v. Madden, 597 N.Y.S.2d 775, 775 (App. Div. 1993) (agreement to vote shares held in 
trust “a certain way”); Banque Arabe et Internationale d’Investissement v. Maryland Nat’l Bank, 
850 F. Supp. 1199, 1202–03 (S.D.N.Y. 1994) (agreement to invest in real estate). 
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Venezuelan Public Prosecutor’s Office, the Comptroller General’s Office, or the PDVSA 

Internal Audit Division, all of which fall within a separate, non-political branch of the 

Venezuelan government.  ECF 561 at 28:24–29:7, 57:13–58:20; ECF 570-2 ¶¶ 80–83 (DX-1).  

There was no such investigation here.  ECF 561 at 58:21–23.  Thus, the assignment is void under 

Venezuelan law.  ECF 561 at 27:18–24, 28:24–29:7.  The Magistrate Judge “found Mr. 

Hernandez to be extremely knowledgeable, articulate, and logical in his explanations of 

Venezuelan law,” and adopted his “unrebutted” opinion.  ECF 638 at 35.   

The Trust offered no expert testimony to contest Professor Hernandez’s opinion and did 

not undermine it on cross.  Instead, months later, the Trust now attempts to offer a new set of 

opinions from its expert.  The Trust’s attempts to justify its untimely new report are meritless. 

First, the Trust claims it could not have offered testimony to rebut Professor Hernandez’s 

opinion at the hearing “because the Magistrate Judge ruled that experts were confined in their 

testimony to what was disclosed in their reports.”  ECF 646 at 32.  That is not true.  In the 

portion of the record the Trust cites, the Magistrate Judge addressed the Trust’s attempt to elicit 

testimony about “what the Gaceta Oficial is,” which was not responsive to any other expert.  See 

ECF 562 at 43: 3–4, 41:18–44:22.  Rather, the Magistrate Judge never precluded experts from 

offering rebuttal opinions, and at the hearing the Trust’s expert repeatedly testified to opinions 

not disclosed in his reports that were responsive to opinions offered by the defendants’ experts.34 

Second, the Trust incorrectly claims it was unable to offer testimony addressing Professor 

Hernandez’s opinion because “[t]he Court precluded [its expert] from testifying on [the Organic 

                                                 
34 Compare ECF 562 at 59:24–60:19 (addressing Prof. Badell’s opinion that the Trust Agreement 
was a national public interest contract because it gives rise to potential liability for the 
Venezuelan government), with ECF 583-6 (Perez Report) and ECF 583-8 (Perez Supplemental 
Report) (not addressing that argument); compare ECF 562 at 53:16–54:8 (addressing the 
Venezuelan Supreme Court’s Bandagro decision relied on by both Profs. Badell and Hernandez), 
with ECF 583-6 and ECF 583-8 (never addressing that decision). 
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Law of Hydrocarbons].”  ECF 646 at 34.  On voir dire, the Trust’s expert testified he was not an 

expert “at all” in Venezuelan hydrocarbon laws.  ECF 562 at 23:4–6.  The Magistrate Judge thus 

precluded the Trust’s expert from testifying on that subject, id. at 36:13–15, but allowed him to 

testify on Venezuelan constitutional law, id. at 23:17–18, 37:7–10.  He thus testified at length as 

to the Procurador General’s authority to approve contracts, id. at 57:25–59:5, 63:22–66:7, and 

to whether the National Assembly needed to approve the Trust Agreement, id. at 27:21–33:4. 

Thus, the Magistrate Judge’s evidentiary rulings did not preclude the Trust from offering 

at the evidentiary hearing any rebuttal opinions its expert had regarding Professor Hernandez’s 

undisputed conclusion.  The Trust simply failed to do so. 

The Trust next argues the untimeliness of its new report is immaterial, because under 

Rule 44.1, “[f]oreign law expert reports can come in at any time.”  ECF 646 at 33 n.18.  That is 

incorrect.  Courts have repeatedly held “[t]he rule does not extend that far” and rejected such 

attempts to use Rule 44.1 “as a permission slip for unlimited do-overs.”  G&G Prods. LLC v. 

Rusic, 902 F.3d 940, 946 (9th Cir. 2018) (refusing to consider an expert declaration on Italian 

law not presented to the district court where the appellant failed “to explain why it could not 

have presented these experts, legal theories, and citations to Italian law to the district court”).35   

Finally, this Court may also affirm the Magistrate Judge’s conclusion on several 

                                                 
35 See also McDermott Gulf Operating Co. v. Con-Dive, LLC, 2009 WL 1855929, at *3 (S.D. 
Ala. 2009) (rejecting the plaintiff’s argument that “their failure to present evidence on this issue 
is irrelevant to their appeal because they are entitled to present to the Eleventh Circuit evidence 
of Mexican law (the declaration of a Mexican lawyer) that they did not provide the Court” 
because “a trial court has the authority and responsibility to set and enforce reasonable 
deadlines” (brackets omitted)); Schablontechnik v. MacDermid Graphic Arts, Inc., 2005 WL 
5974438, at *4 (N.D. Ga. 2005) (“Plaintiff offers no case law or other logical support for the 
proposition that Rule 44.1 permits the disclosure of experts on foreign law with complete 
disregard for the scheduling order or expert disclosure rules.”). 
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alternative Venezuelan law grounds not reached by the Magistrate Judge.36   

VI. The Political Question Doctrine, Not Act of State or International Comity, Applies 
& Mandates Dismissal of this Case  

The Court may also affirm the Magistrate Judge’s recommendation on the alternative 

grounds that the validity of the Trust Agreement under Venezuelan law presents non-justiciable 

political questions.  Carmichael v. Kellogg, Brown & Root Svc., Inc., 572 F.3d 1271, 1280 (11th 

Cir. 2009) (“Political questions have been held to be nonjusticiable and therefore not a ‘case or 

controversy’ as defined by Article III.” (quotation marks omitted)).   

The Trust claims the act of state doctrine and international comity apply to the 

assignment allegedly executed by Martinez and Munoz, but it ignores entirely the resolution of 

the National Assembly—the “only legitimate legislative body” in Venezuela according to the 

Executive Branch, ECF 570-64 (DX-81)—denouncing the Trust as “unconstitutional” under 

Venezuelan law, and the Trust fails to explain why the National Assembly’s resolution is not the 

relevant act of state.  See Alfred Dunhill of London, Inc. v. Rep. of Cuba, 425 U.S. 682, 695 

(1976) (act of state doctrine would apply to a “statute, decree, order, or resolution”).37  Thus, 

even assuming the alleged acts of Martinez and Munoz qualify as acts of state (they do not), the 

Court would be confronted with conflicting acts of a foreign sovereign—two executive officials 

purporting to take certain actions, and the National Assembly adopting a resolution squarely 

pronouncing those very actions ultra vires and unconstitutional.  But “‘matters intimately related 

to foreign policy and national security are rarely proper subjects for judicial intervention,’” as 
                                                 
36 Those grounds are, first, that under Venezuelan law, the ex-Petroleum Minister did not have 
authority to act directly for PDVSA; rather, that authority belonged to PDVSA’s board of 
directors and president.  ECF 561 46:13–48:20, 51:10–53:7; ECF 570-2 ¶¶ 29–60 (DX-1).  
Second, as declared by the National Assembly, the Trust Agreement is a “national interest 
contract” and thus required approval by the National Assembly, which it did not receive.  ECF 
561 27:18–28:4, 40:5–45:6; ECF 570-2 ¶¶ 86–99 (DX-1). 
37 See also Restatement (Third) of Foreign Relations § 443 cmt.i (stating “[t]he act of state 
doctrine applies to acts such as constitutional amendments, statutes, decrees and proclamations”). 
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“[t]he Constitution commits the conduct of foreign affairs to the executive and legislative 

branches of government.,” Aktepe v. United States, 105 F.3d 1400, 1403 (11th Cir. 1997) 

(quotation marks omitted), and recognition of foreign governments, in particular, is “for the 

President alone.”  Zivotofsky ex rel. Zivotofsky v. Kerry, 135 S. Ct. 2076, 2090 (2015).   

Thus, absent further guidance from the Executive Branch as to how disputes over 

constitutional authority between Maduro officials and the National Assembly should be resolved, 

the circumstances of this case require dismissal under the political question doctrine, not 

(selective) absolute deference under the act of state doctrine.  See Guaranty Trust Co. of N.Y. v. 

United States, 304 U.S. 126, 137 (1938) (“What government is to be regarded here as 

representative of a foreign sovereign state is a political rather than a judicial question, and is to 

be determined by the political department of the government.”).38 

A. The Act of State Doctrine Does Not Apply to the Validity of the Assignment  

Even if this Court were to disregard the National Assembly’s resolution, the act of state 

doctrine would not apply here for several reasons. 

1. The Trust Agreement Was Not Completed in Venezuela 

The act of state doctrine does not apply because PDVSA’s alleged assignment was not 

“performed solely within [Venezuela’s] own borders.” Chisholm & Co. v. Bank of Jamaica, 643 

F. Supp. 1393, 1403 (S.D. Fla. 1986); Comparelli v. Republica Bolivariana De Venezuela, 891 

F.3d 1311, 1320 (11th Cir. 2018) (act of state doctrine applies to “acts a recognized foreign 

sovereign power committed within its own territory” (quotation marks omitted)).   

The act of state doctrine does not, for example, apply to a foreign sovereign’s repudiation 
                                                 
38 See also 767 Third Ave. Assocs. v. Consul. Gen. of Socialist Fed’l Rep. of Yugoslavia, 218 
F.3d 152, 160–61 (2d Cir. 2000) (holding recognition of which state succeeded to assets of the 
former Yugoslavia was “precisely the type of determination that is reserved to the Executive in 
the first instance” and a determination by the judiciary “could conflict with a future 
determination by the President”). 
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of a contract to be performed outside of the sovereign’s territory, see Chisholm, 643 F. Supp. at 

1403,39 or to a foreign sovereign’s expropriation of debts or accounts payable to the debtor in the 

United States.  See Tabacalera Severiano Jorge, S.A. v. Standard Cigar Co., 392 F.2d 706, 715–

16 (5th Cir. 1968) (“[W]hatever efforts were made by the Cuban government dealing with 

Tabacalera, these acts are to be recognized under the Act of State Doctrine only insofar as they 

were able to come to complete fruition within the dominion of the Cuban government.”).40   

This is not a close case under these legal principles.  Here, PDVSA allegedly created a 

U.S. trust, under U.S. law, managed by U.S. trustees, and allegedly transferred claims to that 

U.S. trust for the purpose of bringing litigation in the U.S.  The alleged assignment therefore was 

not “performed solely within [Venezuela’s] own borders.”  Chisholm, 643 F. Supp. at 1403. 

Indeed, the act of state doctrine applied in Federal Treasury Enterprises 

Sojuzplodoimport v. Spirits International B.V. (Spirits International), on which the Trust relies, 

because that case involved acts entirely within Russia—one Russian government agency 

assigned trademark rights to another Russian government agency in Russia.  809 F.3d 737, 742, 

744 (2d Cir. 2016).  The same is true of every other case the Trust cites.41   

                                                 
39 See also Eckert Int’l, Inc. v. Gov’t of Sovereign Dem. Rep. of Fiji, 834 F. Supp. 167, 172 (E.D. 
Va. 1993) (“The 1991 contract explicitly noted that it was for services to be performed in this 
country, not Fiji. No doubt Eckert received instructions and payment in this country, as well as 
performed its services here. Fiji’s argument to the contrary ignores the contract’s essential nexus 
with this country, ignores that the contract was to be performed here, and focuses only on the 
situs of the decision to terminate or break the contract.”). 
40 See also Allied Bank Int’l v. Banco Credito Agricola de Cartago, 757 F.2d 516, 521 (2d Cir. 
1985) (“The Costa Rican banks conceded jurisdiction in New York and they agreed to pay the 
debt in New York City in United States dollars. Allied, the designated syndicate agent, is located 
in the United States, specifically in New York; some of the negotiations between the parties took 
place in the United States.”). 
41 In Mezerhane v. Republica Bolivariana de Venezuela, a Venezuelan national was seeking to 
challenge Venezuelan judicial decisions that expropriated his ownership interest in Venezuelan 
companies.  2013 WL 11322604, at *2 (S.D. Fla. 2013).  Fogade v. ENB Rev. Trust challenged 
the Venezuelan government’s confiscation in Venezuela of stock in a Venezuelan company 
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Moreover, the act of state doctrine does not apply to contracts that include a forum 

selection or choice of law clause specifying U.S. courts or U.S. law, as the Trust Agreement does 

here.  See TA §§ 9.3 (choice of law), 9.5 (forum selection).42  In fact, one of the Trust’s own 

cited cases held the act of state doctrine did not apply where PDVSA had “explicitly invited such 

an inquiry” by agreeing to a forum selection clause specifying U.S. courts.  Lyondell-Citgo 

Refining, L.P. v. Petroleos de Venezuela, S.A., 2003 WL 21878798, at *7 (S.D.N.Y. 2003). 

2. The Trust Invoked the Jurisdiction of the United States Courts 

This Court should also decline to apply the act of state doctrine because the Trust itself 

put the relevant Venezuelan law issues before this Court by filing this lawsuit in the United 

States.  See, e.g., Grupo Protexa, S.A. v. All American Marine Slip, 1994 A.M.C. 1828, 1852 (3d 

Cir. 1994) (refusing to apply the act of state doctrine to give a plaintiff that “chose to bring this 

action in the United States” “an outcome determinative advantage from its forum selection” by 

“activat[ing] the act of state doctrine and preclud[ing] inquiry into the validity of” government 

acts essential to establishing its claims); Rep. of the Philippines v. Marcos, 806 F.2d 344, 359 (2d 

Cir. 1986) (“[W]hen a state comes into our courts and asks that our courts scrutinize its actions, 

the justification for application of the doctrine may well be significantly weaker.”).  As this 

precedent shows, the Trust cannot come into a U.S. court in an attempt to seek relief under U.S. 

law, pursuant to a putative assignment, and “activate the act of state doctrine and preclude 
                                                                                                                                                             
owned by Venezuelan nationals.  263 F.3d 1274, 1295, 1296 (11th Cir. 2001).  In re Refined 
Petroleum Prods. Antitrust Litig. challenged a state’s decisions about the amount of crude oil it 
would produce from its own territory.  649 F. Supp. 2d 572, 588 (S.D. Tex. 2009). 
42 See also Drexel Burnham Lambert Grp. v. Galadari, 610 F. Supp. 114, 118 (S.D.N.Y. 1985) 
(act of state doctrine did not apply where defendants “negotiated, executed, and delivered the 
Note in New York, consented to the jurisdiction of this court and to the construction of the Note 
in accordance with New York law”), aff’d in rel. part by 777 F.2d 877, 881–82 (2d Cir. 1985); 
Libra Bank Ltd. v. Banco Nacional De Costa Rica, S.A., 570 F. Supp. 870, 881–82 (S.D.N.Y. 
1983) (act of state doctrine did not apply where, under the loan agreement, “Banco Nacional 
consented to the jurisdiction of this court” and “also consented to have the letter agreement 
construed in accordance with New York law”).   
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inquiry into the validity of” that very assignment.43 

B. International Comity Does Not Preclude Adjudication of the Trust’s Standing  

The Trust also argues that international comity “preclude[s] any inquiry into whether 

PDVSA’s assignment of claims to the Trust violated Venezuelan law,” ECF 646 at 28, but again 

fails to explain why the National Assembly’s resolution denouncing the Trust is not the relevant 

act of a foreign government entitled to comity.  Further, Spirits International, the sole case the 

Trust cites to support this argument, recognized that “courts will not extend comity to foreign 

proceedings when doing so would be contrary to the policies or prejudicial to the interests of the 

United States.”  809 F.3d at 743 (quotation marks omitted).  According comity to the alleged 

assignment, but not to (and in contravention of) the National Assembly’s resolution, would 

violate this core precept.  Moreover, the Eleventh Circuit has held courts do not apply comity to 

contracts with “American entities” to be “perform[ed]” in the U.S., directly analogous to the 

Trust Agreement.  GDG Acq’ns, LLC v. Gov’t of Belize, 749 F.3d 1024, 1032 (11th Cir. 2014). 

CONCLUSION 

The Court should adopt the Magistrate Judge’s report and recommendation and dismiss 

this case for lack of standing.44  

                                                 
43 The Trust cites Spirits International and Fogade, but neither case addressed whether a foreign 
state waives act of state arguments by invoking the jurisdiction of the U.S. courts.  Exportadora 
de Azucar y Sus Derivados v. Lamborn & Co., 652 F.2d 231 (2d Cir. 1981), allowed Cuba to 
invoke the act of state doctrine only in response to a permissive counterclaim based on a 
“completely unrelated” expropriation, a claim where Cuba was in the posture of a defendant, not 
of a plaintiff.  652 F.2d  at 236, 238.  In Banco Nacional de Cuba v. Sabbatino, the defendant 
resorted to a “self-help remed[y],” converting the bills of lading at issue rather than bringing suit 
against Cuba, and the Court held that “unilateral action” could not deprive Cuba of the act of 
state defense it would otherwise have had available to it.  376 U.S. 398, 438 (1964). 
44 The report and recommendation references that, at the time of the standing hearing, only some 
of the defendants had been properly served and appeared.  ECF 638 at 1 n.1.  Since the hearing, 
some have been served.  Because the report and recommendation finds the Trust has no standing 
to bring this case at all, any dismissal for lack of standing would apply to the entire case and be 
effective as to each and every defendant. 
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I hereby certify that on December 10, 2018, I electronically filed the foregoing document 

with the clerk of the court for the U.S. District Court, Southern District of Florida, using the 

electronic filing system of the court.  The electronic case filing system sent a “Notice of 

Electronic Filing” to the attorneys of record who have consented in writing to accept this Notice 

as service of this document by electronic means. 

 

 /s/Gerald E. Greenberg   
 Gerald E. Greenberg 
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