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TEXAS VOIR DIRE WAS ONCE CONSIDERED THE WILD, wild 
west in years gone by. Lawyers were permitted to ask 
virtually any question or even ask no questions at all, 

but rather argued their cases shamelessly. Today, the courts 
have reined in many of the impermissible jury selection 
questions of the past and erected clearer guardrails of what is 
allowable and what crosses the line.  One of the biggest areas 
of confusion swirls around whether a question to the panel 
legitimately inquires about a bias or prejudice, or whether it is 
merely a commitment question intended to discover whether 
a juror will vote your way.

Statutory Restrictions. The Texas Constitution provides 
that the right to trial by jury is inviolate but authorizes the 
Legislature to enact such laws as may be needed “to regulate 
… and …maintain its purity and efficiency.” tex. conSt. art. 
I, § 15. The legislature can enact general juror qualifications, 
such as age, citizenship, literacy, etc. tex. gov’t code § 
62.102. Additionally, in order to preserve the right to a fair 
trial, the Legislature has provided that anyone is disqualified 
from jury service who “has a bias or prejudice in favor of or 
against a party in the case.” Id. § 62.105(4).

Bias or Prejudice. “Bias, in its usual meaning, is an inclination 
toward one side of an issue rather than to the other, but to 
disqualify, it must appear that the state of mind of the juror 
leads to the natural inference that he will not or did not act 
with impartiality.” Hyundai Motor Co. v. Vasquez, 189 S.W.3d 
743, 751 (Tex. 2006).  In Cortez v. HCCI-San Antonio, Inc., the 
Supreme Court considered the limits of bias. 159 S.W.3d 87 
(Tex. 2005). There, a venireman had worked as an insur-
ance adjuster and stated that he had “preconceived notions” 
concerning these types of cases and would therefore feel a 
bias.  As a result, he stated that the defendant was starting out 
ahead.  The Court held that merely stating that one side was 
starting out ahead “cannot be grounds for disqualification.” 
There are no magic words.  Merely because a panel member 
states that he is biased is insufficient if the rest of the record 
shows that is not the case. 

Voir Dire Inquiry Regarding Facts in a Case. In Hyundai 
v. Motor Co. v. Vasquez, the Supreme Court elaborated on 
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Cortez, stating that it is improper to ask prospective jurors 
what their verdict would be if certain facts were proved. 
Thus, the Court stated it is improper to exclude jurors who 
state they would give specific evidence great or little weight.  
When the parties “engage in such questioning, the effort is 
aimed at guessing the verdict, not at seating a fair jury.” The 
Court noted that previewing jurors’ votes is inconsistent with 
the jurisprudence of the Court of Criminal Appeals, which 
has consistently observed:

Questions that are not intended to discover bias 
against the law or prejudice for or against the 
defendant, but rather seek only to determine how 
jurors would respond to the anticipated evidence 
and commit them to a specific verdict based on that 
evidence are not proper.

Bias and Prejudice or Commitment Questions? Some of 
the trickiest issues are potential commitment questions. In 
Hyundai, Justice Bland observed that the distinction between 
legitimate questions exploring external biases and illegitimate 
questions testing jurors’ possible verdicts “is a fine one.” A 
commitment question has been defined as “one that commits 
a prospective juror to resolve, or refrain from resolving, an 
issue a certain way after learning a particular fact.” Davis v. 
State, 313 S.W.3d 317, 346 (Tex. Crim. App. 2010). Questions 
that are not intended to discover bias against the law or 
prejudice against a party, but rather seek only to determine 
how jurors would respond to the anticipated evidence and 
commit them to a specific verdict based on that evidence, 
are improper. K.J. v. USA Water Polo, Inc., 383 S.W.3d 593, 
601 (Tex. App.—Houston [14th Dist.] 2012).

USA Water Polo exemplifies a common commitment question. 
There, plaintiff ’s counsel asked: “If the evidence justifies 
damages of $2 million, are you willing to sit on this jury 
and return a verdict of $2 million?” The plaintiff attempted 
to justify this question by analogizing it to a criminal case 
where potential jurors are asked if they can consider the whole 
range of punishment. The court rejected the analogy.  Since 
punishment for a particular offense is prescribed by statute, 
a party is entitled to learn whether potential jurors can follow 
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the law. In civil cases, however, the law does not require a 
jury to award a statutorily specified amount of damages.  The 
dividing line between questions asking if there is a bias as 
opposed to commitment questions is this: “Fair and impartial 
jurors reach a verdict based on the evidence, and not on bias 
or prejudice.  Voir dire inquiries to jurors should address the 
latter, not their opinion about the former.” In USA Water Polo, 
the court of appeals held that the trial court did not abuse its 
discretion in refusing to permit the question.

In Urista v. Bed, Bath & Beyond, after the jury was told that 
the plaintiff had a previous back injury, a potential juror 
stated that plaintiff would have to prove his case by a higher 
burden than what the law required. 245 S.W.3d 591 (Tex. 
App.—Houston [14th Dist.] 2007). Later, the same juror stated 
that she would follow the law and base her verdict on the 
court’s instruction. The 14th Court of Appeals held that the 
trial court did not err by refusing to strike the juror.  Even 
though the juror stated she would hold the plaintiff to a 
higher burden, that was in response to plaintiff ’s attorney’s 
questions presenting actual facts in the case, which “is not a 
proper ground for disqualification because a party is entitled 
to a fair jury, not to a favorable jury.”  The court ruled that 
plaintiff ’s claim of bias or prejudice was similar to asking a 
juror, “Would you be prejudiced 
against my client because my 
client ran a red light and got in 
an accident?”

However, questions asking whether 
jurors can commit to following the 
law and requiring a party to prove 
his case are permissible. In re 
Commitment of Seth Hill illustrates 
this. 334 S.W.3d 226 (Tex. 2011). 
There, the state was pursuing a civil commitment of Hill 
as a sexually violent predator. The state had the burden to 
prove that Hill (1) was a repeat sexually violent offender and 
(2) suffered from a behavioral abnormality. Hill’s attorney 
attempted to ask the panel whether, if the state proved that 
Hill had committed two or more violent sexual offenses, the 
jurors would convict Hill based on that evidence alone or if 
they would also require the state to prove the statue’s second 
element—that Hill had a behavioral abnormality predisposing 
him to commit such acts. The state objected to this question 
as a commitment question and the trial court sustained the 
objection. The Supreme Court ruled that this was not an 
improper commitment question since the “commitment” was 
legislatively mandated.

Rehabilitation. A venire member who is unequivocally 
biased or prejudiced is disqualified to serve as a juror, and 
he cannot be revived by recanting an earlier expression of 
bias or prejudice. Shepherd v. Ledford, 926 S.W.2d 405, 411 
(Tex. App.—Ft. Worth 1996), aff’d, 962 S.W.2d 28 (Tex. 
1998). Whether a juror is biased or prejudiced may be a 
factual determination for the trial court to decide. The trial 
court has discretion to decide whether the venire member 
has unequivocally expressed bias or prejudice as a matter of 
law such that rehabilitation is impermissible. Smith v. Dean, 
232 S.W.3d 181, 190 (Tex. App.—Ft. Worth 2007). However, 
if the juror’s response was because of confusion or misun-
derstanding, then the trial court has the discretion to clarify 
the question to determine whether the juror is disqualified 
as a matter of law. Murff v. Pass, 249 S.W.3d 407 (Tex. 2008).

Time Limits and Restrictions on Areas of Inquiry.  Courts 
often impose time limits on voir, be it twenty minutes per side 
to several hours. The trial judge has the discretion to control 
the conduct of voir dire. However, they cannot foreclose 
legitimate areas of inquiry.

A trial court may not foreclose a proper line of questioning 
simply by assuming that any question within that area 

would be improper. “In some 
instances, an area of inquiry may 
be proper, but not the particular 
question asked.” Hyundai at 758. 
Typically, when trial lawyers 
feel they need additional time 
to question a panel, they simply 
advise the trial court that they 
need more time to inquire into 
general topics, e.g., punitive dam-
ages or burden of proof. Thus, a 

lawyer will often say, “Your Honor, you limited my time for 
voir dire to one hour and I need additional time in order 
to question the jury about the following topics that I was 
unable to reach during my allotted time: whether the jury 
can award pain and suffering damages and whether the 
jury has a bias or prejudice with respect to drinking while 
driving.” Unfortunately, this general recitation of topics is 
insufficient and doesn’t preserve error.  

When a party merely states areas of inquiry but fails to 
present the trial judge with the specific manner in which 
it intends to pursue the inquiry, the trial court is denied an 
opportunity to make a meaningful ruling and error is not 
preserved. Caldwell v. State, 818 S.W.2d 790, 794 (Tex. Crim. 
App. 1991).  “A trial court should not be expected to separate 

When a party merely states areas of 
inquiry but fails to present the trial 
judge with the specific manner in 

which it intends to pursue the inquiry, 
the trial court is denied an opportunity 
to make a meaningful ruling and error 

is not preserved.
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the wheat from the chaff, cull out potentially valid subject 
matters from overly broad topic descriptions, and anticipate 
the form in which a specific question emanating from a 
topic will be asked.” S.D.G. v. State, 936 S.W.2d 371 (Tex. 
App.—Houston [14th Dist.] 1996, writ denied). Litigants 
need not present a list of each intended question, but parties 
must nonetheless “adequately apprise the trial court of the 
nature of their inquiry.” Hyundai at 758. If, however, the 
nature of the question is apparent from the context, then 
specific questions need not be tendered. Babcock v. Northwest 
Memorial Hospital, 767 S.W.2d 705, 708 (Tex. 1989).

The case of Odom v. Clark is instructive. 215 S.W.3d 571 (Tex. 
App.—Tyler 2007).  There, in a medical malpractice case, the 
trial court limited voir dire to one hour per side. Following 
the end of his voir dire, plaintiff ’s counsel renewed his motion 
to enlarge time and stated that he needed additional time to 
question the venire about ten additional broad areas of inquiry. 
However, counsel failed to provide the court with the specific 
questions he wished to ask. As a result, the court held that 
plaintiff ’s counsel failed to preserve error.
 
What Can You Ask? As Justice Bland observed in Hyundai, 
the line between commitment and legitimate questions is 
fine indeed.  Nevertheless, some parameters have emerged 
in recent years. We now know that the following questions 
would be impermissible and would not support a motion to 
strike for cause:

• If the evidence reveals X, is that something you 
would consider important?

• Based on what you’ve heard so far about this case, 
are you leaning one direction or another?

• If you hear evidence that my client was 
intoxicated, would that cause you to be biased or 
prejudiced against my client?

• Based on the facts that I’ve told you so far, would 
you hold my client to a higher burden of proof?

Legitimate questions, on the other hand, are those that probe 
for external biases, i.e., a bias or prejudice that’s independent 
from the facts of the case. To disqualify a venireman for bias 
or prejudice, you must show a disqualifying bias for or against 
a party or the subject matter of the litigation are so strong that 
the juror’s decision will be based on those opinions rather 
than on the evidence presented at trial. Cortez, 159 S.W.3d 
at 94. One of the best ways to inquire about an external bias 
is not to inform the panel of the facts at the beginning of the 
voir dire.  For example, you might ask, “This is a case where 
my client was injured in an automobile accident.  Before 

you’ve heard anything about the facts of this case, let me 
ask these questions:

• Would you require the plaintiff to prove his case 
by more than a preponderance of the evidence?

• Would you be unable to consider awarding pain 
and suffering damages even though the evidence 
supported it?

• Is this the type of case that you are biased against 
and cannot be fair?

• Are your opinions about automobile damage 
lawsuits such that you would be unable to follow 
the Court’s instructions?”

• If anyone answers yes to that question, then follow 
up with, “Is that a firm belief that you held even 
before you came into this courtroom?”

As the voir dire proceeds, you can and should describe some 
of the facts in order to determine whether you should utilize 
one of your preemptory strikes.  Just be aware that the more 
you disclose facts, the less your ability to get a cause strike.  
However, you may well need to disclose facts that are bad for 
your client to determine whether to use a preemptory strike.  
It’s a balancing act.

Randy Wilson was judge of the 157th District Court in Harris 
County for 16 years and now has returned to Susman Godfrey 
as a trial lawyer. ✯


