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necessary supplemental disclosure can be
accomplished quickly, there is no basis to
believe that an injunction will result in any
harm to MONY or the defendants. In
particular, there is no suggestion that the
necessity of a short delay in the stockhold-
ers meeting poses any threat to the merg-
er proposal, which is not expected to close
for several months in any case. Thus, the
balance of hardships tilts decidedly in fa-
vor of the entry of an injunction.

VIL

For the foregoing reasons, and to the
limited extent already described, the plain-
tiffs’ motion for preliminary injunction is
granted. The parties shall submit an or-
der in conformity with this opinion.
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Background: Insured sought a declarato-
ry judgment that excess liability policies
attached without payment of self-insured
retentions or deductibles. Insurer moved
for summary judgment.

Holding: The Superior Court, New Castle
County, Del Pesco, J., held that coverage

of excess liability policy attached after in-
sured paid $25,000 per occurrence deduct-
ible and primary products liability cover-
age was exhausted.

Motion granted.

1. Insurance &2282, 2396

Coverage of excess liability policy at-
tached after insured paid $25,000 per oc-
currence deductible and primary products
liability coverage was exhausted; the policy
defined “retained limit” as the scheduled
underlying insurance or the amounts stat-
ed in the declarations, and even though the
policy mentioned the deductible only in the
section of the declarations stating the re-
tained limit, the deductible applied to all
claims presented which formed a part of
the aggregate of $4,000,000, not just to the
self-insured claims.

2. Judgment &=181(23)

Issue regarding application of deduct-
ible to payments by captive insurer provid-
ing a layer of coverage between primary
and excess liability insurers was not ripe
for decision, on motion for summary judg-
ment, in the absence of payments by the
captive insurer.

Upon consideration of Cross Motions for
Summary Judgment on North River At-
tachment Points—Granted in part; De-
nied in part.

John E. James, of Potter, Anderson &
Corroon, L.L.P., Wilmington, DE, and
Kent T. Withycombe, (argued), of Dick-
stein Shapiro Morin & Oshinsky, L.L.P.,
Washington, D.C., for Plaintiff Hercules
Incorporated.

Jonathan L. Parshall, of Murphy, Spada-
ro & Landon, Wilmington, DE, and Vineet
Bhatia (argued), of Susman Godfrey,
L.L.P., Houston, TX, for Defendants Cer-
tain Underwriters at Lloyd’s London, Cer-
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tain Insurance Companies in London Mar-
ket, North River Insurance Company, and
Excess Insurance Company, Limited.

Christine L. Davis, and Frank E. Noyes,
II, of White and Williams, L.L.P., Wil-
mington, DE, for Defendants OneBeacon
America Insurance Company, Lumber-
mens Mutual Casualty Company, and Sea-
ton Insurance Company.

B. Wilson Redfearn, of Tybout, Red-
fearn & Pell, Wilmington, DE, for Defen-
dant Travelers Casualty and Surety Com-
pany.

David C. Malatesta, Jr., of Kent &
MecBride, P.C., Wilmington, DE, for De-
fendant Employers Mutual Casualty Com-
pany.

Donald M. Ransom, of Casarino,
Christman & Shalk, Wilmington, DE, for
Defendants ACE Property & Casualty
Company, Century Indemnity Company,
Indemnity Insurance Company of North
America, Pacific Employers Insurance
Company.

Anthony G. Flynn, and Timothy J.
Houseal, of Young Conaway Stargatt &
Taylor, L.L.P., Wilmington, DE, for De-
fendants AIU Insurance Company, Allianz
Insurance Company, Allianz Underwriters
Insurance Company, American Home As-
surance Company, American Re-Insur-
ance Company, Granite State Insurance
Company, INSCO Limited, International
Insurance Company, Landmark Insurance
Company, Lexington Insurance Company,
National Union Fire Insurance Company
of Pittsburgh, PA.

Robert J. Katzenstein, of Smith, Katzen-
stein, & Furlow, Wilmington, DE, for De-
fendant Allstate Insurance Company.

Barbara A. Fruehauf, of Cattie and
Fruehauf, Wilmington, DE, for Defendant
Argonaut Insurance Company.
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Arthur G. Connolly, III, of Connolly
Bove Lodge & Hutz, L.L.P., Wilmington,
DE, for Defendants Centre Insurance
Company, and Home Insurance Company.

Carmella P. Keener, and Ross Dixon
Bell, of Rosenthal, Monhait, Gross & God-
dess, P.A., Wilmington, DE, for Defendant
Continental Casualty Company.

J.R. Julian, of J.R. Julian, P.A., Wil-
mington, DE, for Defendants Everest Re-
insurance Company, and Mt. McKinley In-
surance Company.

Sean J. Bellew, of Cozen & O’Connor,
Wilmington, DE, for Defendant Federal
Insurance Company.

Kevin F. Brady, of Skadden Arps Slate
Meagher & Flom, L.L.P., Wilmington, DE,
for Defendant General Reinsurance Corpo-
ration.

Michael J. Goodrick, of Michael J. Goo-
drick, P.A., Wilmington, DE, for Defen-
dant Zurich American Insurance Compa-
ny.

John Dillon, of Hamilton Altman Canale
& Dillon, L.L.C., Bethesda, MD, and Rob-
ert J. Leoni, of Morgan Shelsby & Leoni,
Newark, DE, for Defendant Employers
Insurance Company of Wausau.

OPINION
DEL PESCO, J.

The issue in these cross-motions for
Summary Judgment is whether Hercules
Incorporated (“Hercules”) must satisfy a
self-insured retention or deductibles in ad-
dition to exhausting the underlying prod-
ucts liability coverage before the North
River Insurance Company’s (“North Riv-
er”) excess insurance policies apply to
claims for injuries resulting from asbestos.

Facts

Haveg, a party to this litigation, is a
wholly-owned subsidiary of Hercules.
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Hercules purchased primary Comprehen-
sive General Liability policies from Aetna
Casualty and Surety Company (“Aetna”)
as scheduled underlying insurance to ex-
cess policies issued by North River to in-
sure Haveg for all but the last two years of
the 1973-1985 policy periods at issue. The
Aetna policies which cover claims for as-
bestos bodily injury product liability law-
suits and claims against Haveg will soon or
have already been exhausted. Hercules
seeks a declaration that the North River
policies attach without associated self-in-
sured retentions or deductibles.

Legal Standard

The legal principles to be applied in
interpreting an insurance policy are well
established and can be borrowed directly
from the Delaware Supreme Court deci-
sion interpreting other portions of the in-
surance program which covered Hercules
during prior years.

Our analysis ... begins with the lan-

guage of the insurance policies. Proper

construction of the policy language is a

question of law.... Our goal is to as-

certain the intent of the contracting
parties based on the contract terms.

Ambiguity exists when the contractual

provisions in controversy are “reason-

ably or fairly susceptible of different in-
terpretations or may have two or more
different meanings.” (citations omitted).!

A firm foundational rule in the construc-
tion of insurance contracts is that the ex-
pressed intent of the parties is to be ascer-
tained by examining the contract or policy

1. Hercules, Inc., v. AIU Ins. Co., 784 A.2d 481,
489 (Del.2001).

2. See Continental Casualty Co. v. Signal Ins.
Co., 119 Ariz. 234, 580 P.2d 372 (Ct.App.
1978); Supreme International Corp. v. Home
Ins. Co., 428 So.2d 295 (Fla.Dist.Ct.App.
1983); National Ins. Underwriters v. Lexington
Flying Club, Inc., 603 S.W.2d 490 (Ky.Ct.App.

as a whole.2 All provisions of a policy are
to be read together and construed accord-
ing to the plain meaning of the words
involved, as to avoid ambiguity while at the
same time giving effect to all provisions.?

The parties argue that the policy provi-
sions are unambiguous. I find that to be
the case, and will not consider the extrinsic
evidence offered by North River.

Analysis

The coverage at issue here is for Haveg,
a subsidiary of Hercules which was cov-
ered by the Hercules insurance program.
Haveg always had underlying liability cov-
erage, although the amount changed dur-
ing the period in question. Hercules was
self-insured, in other words, it covered its
own losses up to the attachment point of
the excess program. That distinction is
important because is explains why the pro-
gram is structured to differentiate be-
tween losses covered by underlying insur-
ance and those which were subject to a
self-insured retention.

North River Policy JU 0040

[1] The North River JU 0040 policy
contains two provisions which are at the
heart of this dispute regarding the attach-
ment point of North River.

2. COMPANY’S LIMIT OF LIABILI-

TY—RETAINED LIMIT

With respect to PERSONAL INJU-
RY, PROPERTY DAMAGE ... the
Company’s liability shall be only for

1980); American Casualty Co. v. Purcella, 163
Md. 434, 163 A. 870 (1933); Dieckman wv.
Moran, 414 SW.2d 320 (Mo.1967); See also
Couch on Insurance 3d § 21:19 (2001).

3. Delaware County Constr. Co. v. Safeguard
Ins. Co., 209 Pa.Super. 502, 228 A.2d 15
(1967).
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the ULTIMATE NET LOSS in ex-
cess of the ASSURED’S RETAINED
LIMIT defined as:
(a) The limits of liability of the under-
lying:
Insurance scheduled if such insur-
ance is applicable or would be appli-
cable except for the exhaustion of
the limits of liability of such under-
lying insurance;
or
(b) The amounts stated in Item 3 of
the Declarations of this policy;
and then for an amount not exceeding
the amount specified in Item 2 of the
Declarations of this policy.*

DECLARATIONS

Item 3: RETAINED LIMIT

$2,000.000 Bodily injury per accident
$2,000,000 Bodily injury per person caused by disease
$4,000,000 Bodily injury aggregate each policy year

In computing such aggregate the first
$25,000 of Ultimate Net Loss of each
and every occurrence will not be in-
cluded in computing the $4,000,000 ag-
gregate Retained Limit stated above.’

Hercules interprets the above language
to mean that the $25,000 deductible applies
only to the claims that are self-insured, not
to the claims that are paid by the sched-
uled insurance. Its argument relies upon
the fact that the limits of liability provision
uses an OR between the two types of
primary coverage. Hercules argues that
since 2(b) references Item 3, and Item 3 is
the place where the $25,000 deductible is
mentioned, the proper interpretation is to
apply the deductible only to the claims not

4. North River Insurance Policy JU 0040 at
HPC 0007782.

5. Id. at HPC 0007780.
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paid by the scheduled underlying insur-
ance, in this case, by Aetna.

North River interprets the language dif-
ferently. It says that the policy has a
defined term: RETAINED LIMIT. It is
a term which is important to this discus-
sion, but also appears in other contexts in
the policy.® The term RETAINED LIM-
IT is defined as the “[ilnsurance sched-
uled” or the “amounts stated in Item 3 of
the Declarations.” In other words, the
defined term includes both scenarios: un-
derlying insurance or the self-insured re-
tention. To interpret the provisions differ-
ently would require ignoring a clear term
of the policy, a clearly stated definition.

I am persuaded by the view of North
River. The word OR, usually a disjunc-
tive, is used in this policy to indicate either
of two things which meet the definition of
RETAINED LIMIT. That interpretation
is the only way to give meaning to all of
the policy language.” The $25,000 deduct-
ible is applicable to all the claims present-
ed which form a part of the aggregate of
$4,000,000. The North River policy at-
taches after the exhaustion of that sum.

CURTIS BAY & North River Policies
JU 0306, JU 0833, JU 1233

[2] The arguments on the other policy
provisions relate to the consideration to be
given to the Hercules captive insurance
company, Curtis Bay. The dispute in JU
0306 arises out of a provision in the Limit
of Liability provision of the policy, and the
subsequent Endorsement # 5:

II. Limit of Liability -

6. In North River Policy JU 0040, ‘“Retained
Limit” is also referenced in Section A, Art. V
195, 7; and Section E, Art. II.

7. See supra notes 2, 3.
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The Company hereon shall be only liable
for the ultimate net loss the excess of
either:-

(a) the limits of the underlying insur-
ances as set out in the attached
schedule in respect of each occur-
rence covered by said underlying
insurances,

or

(b) $2,000,000 ultimate net loss in re-
spect of each occurrence subject to
an aggregate limit of not less than
$4,000,000 ultimate net loss during
each policy year not covered by said
underlying insurance.

(hereinafter called the “underlying

limits”)

H sk ok ok

It is further understood and agreed that
as respects the self insured retention
specified in Insurance Agreement II the
first $250,000 of each and every loss,
each occurrence shall not be taken into
account when assessing the impairment
of the specified $4,000,000 self insured
aggregate amount.?

All agree that the above language means
that the $250,000 deductible applied only

to the self-insured retention, not to the
claims subject to coverage by Aetna—the
underlying insurance. Interestingly, the
fact that there is such agreement supports
the notion that an OR used in policy lan-
guage can mean either of the two choices,
not the disjunctive.

When policy JU 0306 commenced, Aetna
provided $2,000,000 per occurrence and
$4,000,000 aggregate coverage. During
the tenure of the North River policy, the
relationship with Aetna changed. The
$2,000,000 was reduced to $1,000,000, and
the Hercules captive bridged the gap be-
tween Aetna and North River. Apparent-
ly the manner in which the gap was
bridged varied, at some times with Curtis
Bay providing a second layer of insurance
of $1,000,000 over Aetna’s $1,000,000 and
at other times providing reinsurance to
Aetna.

Endorsement # 5 was added to the poli-
cy a year after its inception. It provides:

[Contrary to the other policy provisions,
as applied to Hercules/Haveg, the underly-
ing schedule of insurance is amended]

The schedule reads as follows:

The Difference Between

Comprehensive General Liability
including Products

Bodily Injury ~ $2,000,000 each

occurrence/
E S

$4,000,000 aggregate

with Curtis Bay Insurance Company & /or Self Insured which will apply for computation
of losses into Self Insured $2,000.000/$4,000.000 subject to exclusion of $250,000 each and

every loss.

and Underlying Limits of
[Aetna coverages] ?

North River argues that the Endorse-
ment means that monies paid by Curtis
Bay is subject to the $250,000 deductible;
that a Curtis Bay payment is the same as

8. North River JU Policy 0306 at HPC
0007835-36.

a self-insured retention. Hercules argues
the opposite, that the language does not
have that meaning that Curtis Bay is an
underlying carrier, treated the same as

9. North River Insurance Policy 0306 at NR
00275.
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Aetna. The Limits of Liability language
in 0306, 0833 and 1233 are the same. The
language in the endorsements varies some-
what.

The first issue I encounter in resolving
this matter is whether it is ripe for deci-
sion. Hercules argues that “the treatment
of the Curtis Bay payments by the North
River policy is not relevant when no such
payments have been made.” ¥ North Riv-
er apparently does not disagree. At oral
argument, North River’s counsel, Mr. Bha-
tia, responded to the Hercules argument
by noting “[t]hey may not have made any
payments ... we're entitled to take some
discovery on that issue.”!! The affidavit
of Michael F. Rettig makes this same
point.!?

As with the motions regarding exhaus-
tion, the issue regarding the $250,00 de-
ductible is not ripe for decision.

Continental Joinder

It appears that the issues raised by Con-
tinental in its joinder with North River on
the attachment points are addressed by
this decision save for one. Continental
argues that the North River policy, JU
0040 includes a schedule of underlying in-
surance which references the Aetna limits,
but does not specifically mention Aetna.
Its argument seems to suggest that there
has been no discovery to demonstrate that
the Aetna policy is the only source of
underlying coverage which may be avail-
able. I find no merit to this argument.
The affidavits of Mr. Rettig have created
an adequate factual record. This case has
been pending for over a year so opportuni-
ty for discovery has been adequate. Aetna
was the primary carrier for Hercules for

10. Pltf’s Reply Brief at p. 14.

11. Transcript of Oral Argument, Dec. 2, 2003,
at 42.
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most of the twelve years at issue. Conti-
nental provided coverage over North Riv-
er. Aetna provided coverage in the
amounts referenced in the schedule.
There is no genuine issue that the Aetna
policy is the only applicable underlyer.

Conclusion

On cross-motions for summary judg-
ment, the motion of Hercules is DENIED,
and the cross-motion of North River is
GRANTED on the question of the $25,000
per occurrence deductible.

The issue related to the $250,000 deduct-
ible is not ripe, thus the cross-motions are
denied without prejudice.

Continental’s motion for summary judg-
ment is DENIED as it relates to the issue
of underlying scheduled insurance, and
GRANTED to the extent that it incorpo-
rates the North River argument regarding
the $25,000 per occurrence deductible.

IT IS SO ORDERED.
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In the Interests of T.L.M.

(DOB April 30, 2001)

No. CK02-04649.
Petition No. 02-32815.

Family Court of Delaware,
Kent County.

Submitted: May 12, 2003.
Decided: June 9, 2003.

Background: Paternal  grandmother
sought visitation with grandchild, who was

12. “It is my understanding that Curtis Bay
has made no payments for the underlying
asbestos claims.” Aff. of Michael F. Rettig
(Pltf.’s Reply Brief) 15.



