DECISION AND ORDER

To commence the statutory period of
-appeals as of right (CPLR 5513[a]), you
are advised to serve a copy of this Order,

- with Notice of Entry, upon all parties. . o FQLED
Present: . Hon. Robert M. DiBella | | - AND
Acting Supreme Court Justice . EN?E%EQ
SUPREME COURT OF THE STATE OF NEW YORK ONJL‘\Q_E__ EG_LQ..,..
1AS PART, WESTCHESTER COUNTY o WESTCHESTER
e : ‘ : ‘ X i TY CLERK
~ THE LINCOLN LIFE AND ANNUITY COMPANY , COUNTY © s
OF NEW YORK, . -
- Plaintiff, o fndex No.: 17362/08
~ -against- o

'ROSAMOND JANIS and JONATHAN BERCK,

as Trustee of the Rosamond Janis

‘Insurance Trust, . =~ L Seq.#10

Defendants.
. e ;

The f&!lowmg papers numbered 1 through '10 were reéd and considered on this motion hy
defendant JONATHAN BERCK for an Order, pursuant to CPLR 3212, granting summary

(H
(@)

@)
@
(5)

(6)
(7)
(8)
(9)
{10)

judgment in his favor

Notice of Motion;
Affidavit (Martin E. Flelsher) in support Exhibits A - B;

Affirmation (Arun S. Subramanian) in support; Exhibits A - G;

Affidavit in'Opposition (Stephen C. Baker); Exhibits A - Q;
Affidavit in Opposition (Robert J. Mahcuso); Exhibits A - K
Affidavit in Opposition (Joseph Paul McKinnon, Jr.);
Affidavit in Opposition (Amy M. Apollo); Exhibits A - D;
Affidavit in Opposition (Kenneth Elder); Exhibits A - E;
Lincoln Life's Memorandum of Law in Opposition; and
Defendant’s Reply Memorandum of Law.

- The defendant, Jonathan Berck, as Trustee of the Rosamond Janis Insurance Trust

(hereinafter “Trustee") moves for summary judgment against the plaintiff on its claims for

- ~ declaratory judgment (Counts | and !l of the First Amended Complaint) and entering an
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Order declaring that Lincoln is estopped from contending that the life insurance policy
number LF5549300, on the life of Rosamond Janié (herein’afte'r the “Janié policy™) ié void
| 35 inif_io or may be reséinded; or in the alternative, granting partial summary judgment fo
the Trustee on plaintiff Lincoln Life and Annuity Company of New Yc;rk’s (hereinafterr
-f‘Lin;:bln") claims for decfaratory judgment (Co_unts | and Il), and entering an Order
declaring that even if the Janis policy is declared void ab inifio or to be rescindable by
'Lincoln,' all premiums paid pursuant to the Janis policy must be returned to the Trustee.
The plaintiff opposes the motion. The motion is granted
Thisis an a-ction for declaratory judgment under CPLR § 3001, whérein the plaintiff
) seeks a declaratibn establishing its rights éﬁd obligations p‘urSUant to a policy bf life
insurance.on the life of Rosamond Janis, issued to the Rosamond Janis ins_urance _Tfust
(hereinafter the “Trﬁst”)_ dated June_ 1_?, 2006. Lincoln allegés in its complaint, inter alfa,
that the subject .polic:y was procured by defendant Jan‘is for the ultimate b.énefit of persons
who had no Iega.lly cognizabie intereét in the | life of Janis and that material
| .misrébresentations were made in the application for the policy, upon which the piéintiff
: relied in issuing thé-po_licy. -.
| The trustee alleges that after cbmmer_icément of thé_ instant action on or about
Au_guSt;B, 2008, the Trust made prémi_unﬁ paymenis fo.Lincoln fqr the Janis policy, in the
- fo!lowihg amounts: 1) $34,000 on or about August 25, 2008; 2) $34,000 on or about

 October 14, 2008; 3) $4,000 on or about January 23, 2009; and $30,816 on or about April
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10, 2009 The Trustee argues that in this action, the plaintiff seeks two incompatible forms
of relief in that it seeks the court to hold that it may resc:nd the Janis policy or have it
declare_d that the policy was vond ab initio. Atthe same plaintiff disavows coverage, it also
| seeks to retain the $385,266 in premiums that Were paid for coverage. Furthermore, the
| ;rrustee contends that the pfaintiﬁ eom menced suit expressly aileging inits cOrﬁplainf there
is no coverage, but at the same time continued to demand that premiums on the policy be
paid, and in doing so, accepted an additional $102,816 in premiums after corﬁmen_c:ement
-of suit. The Truetee asserts that by -accepting premiume aﬁer commencing suit, plaintiff's
claims seeking rescission are barred. Moreover, if the ineurahce contract ie rescinded, the
Trustee claims that plaintiﬁwbuld_be required to return all of the premiums'it received. The
. Trustee aleo points.to _th‘e insurance policy itself which expre_s.ely states that even in the
event 01-‘ material misrepresentations “...if we cence[ coverage....we Will refund to you all
premiums.”’  Therefore, defendant argues that the Trustee is entitled to judgment in its |
favor that (1) plaihtiff is esfo_pped from rescind_ihg the Janis policy; orin the_alternatiye, (2')7

. that if plaintiff pursues rescission, it must first return '_a’['l prerrﬁiume' paid for coverage.
In opposition, the plaintiff points to other cases that are or were.bending in other
jurisdictions where the defendant is also named as a. part_y.. in those cases, as.in the

‘instant one, the defendant is alleged to have participated in a STOLI scheme, wherein a

. ‘ _
See copy of Policy No. LF-5549300 dated July 20, 2006 at p 6, annexed as Exhibit “C"
. tothe Afflrmatlon of Arun S. Subramanian. .
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party takes out a life insurance policy and then immediately transfers the beneficial interest

of such policy to stranger investors. Furthermore, plaintiff al[egés that itis entitled toretain

_any premiums paid due to defendant's alleged material misrepresentations he made when

7 he signed the Application for the policy, where he indicated there had been no discussions

of seili'ng or assigning of the Janis ;Solicy to a life settlefnent, viatical or other secondary

market provider?. Additionally, plaintiff argues that the Trustee did not answer truthfully

1o question #84 on the application where it asked whether “you have in the past two years

sold a policy to a life setflement, \na’ucal or other secondary market prowder

-Based Upon the foregomg, the plaintiff argues that an insurer may offset Iosses on

~ a policy obtained by fraud from any premium refund. Addl’tlonally, the pl_a!ntiff contends,

inter alia, that the defendant is not entitied to his premiums back if plaintiff's claimé of
misrep resentati’_on and fraud by defendant are proven in the iﬁstant action. Moreover, the
plaintiff claims that the TruSt did not pé.y the post-suit premiums, but that théy were paid
by an entity known as LPC Holdings | LP. Also, the plaintiff érgues that defendant has not

made a prima facie case setting forth all the elements of estoppel. This is because in an

Jinsurance context, estoppel occurs where the insurer acts in-a manner which is not

2

See [ 28 plaln’uff’s Complalnt annexed to the Affirmation of Arun S. Subramanian as .

Exhibit “A”. See also a copy of the app{:catlon for insurance annexed to the Complalnt as

Exhibit "A”.

3

‘See p. 3, Questions numbered 63 and 64 of the application for i |nsurance annexed tothe

Complaint as Exhibit "A”.
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consistent with a lack of rcoverage and the insured relies reaéo'nably on the insurer's

actions to his detriment. * Nor has defendant made a prima facie case there_wa_s‘

reasonable reliance by the Tr_u_stee, in that in other cases involving defendant as a party,

- 'Linrcoln has similarly sought a declaration that the policies were invalid, yét also soughf to |
_ retain the premiums paid. R |

It is well settled that the granting of summary judgment is an exireme énd'

extraordinary form of reliefwhich is only warranted when the admissible evidence adduced

"Ieaves no unresolved question of fact in the movant's favor. See Alvarez v, Prospect

.Hosgltal 68 N.Y.2d 320 (1986). However, “on the other hand, the court should not:

hesitate to give this remedy the full purpose forwhichitis mtended" See Wanger v. Zeh
45 Misc.2d 93, affd 26 A.D.2d 729 (3d Dept. 1966). | |
“The proponent of a éummary juclgmeni motion must make a prima facie shoWing
‘of entitlement fo judgment as a matter of _!éw, tendering sﬁfﬁcient'evidence_ to demonstrate
- the absenc'é of any material issues of fact.". See AIVaréz V. Pr_osge'ct. Hospital, supra.
; On.ce this showing has Eeen made, howevér the burden shifts.to the party opp‘oéing the
motion for summary ]udgment fo produce evndentlary proof in admsSSIbIe form sufﬁcnent to .

estabhsh the exzstence of material issues of fact which require a trial of the action: 1d. citing

e .
" The plaintiff cites, inter afia, the case Albert J. Schiff Assocs. Inc. v. Fiack 51 N.Y.2d 692

(1980) on p. 20 of its Memorandum of Law in Opposmon to defendants motion for
summary judgment: : :
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Zuckerman v. City of New York, 49 N.Y.2d 557 (1980).
When an insurer continues to accept premiums after it learns of alleged

mrsrepresentatrons the insurer is estopped from rescinding the pollcy See Scalia v,

- Equitable Life Assurance Society of the United States, 251 A.D.2d 315 (2d Dept. 1998);

See al'so Security Mutual Life Insurance Company of New York v. Rodriguez, 65 A.D.3d

1 (1% Dept. 2008). In order {0 determine whether the insurer is 'eetopped from asserting

aright to rescind the policy by having aéeepted premiums after learning about the alleged
fraﬁd’ulent misrepresentations, the court is to consider the-fo!lewing: (1) whether t_he
insured was billed by the irrsurer orbyits genera_l agent; (2) whether the insurer had serVed
. notice of its e!ectron to rescind at the time premiums were accepted; (3) whether the
insurer’'s receipt of payment was inadvertent ‘or intentional; 4) Whether the insurer's
- retention of the premium was permanent or temporary, and (5) whether the prem[um was
‘retumned within a reasonable tame after responelble officials of the insurer became aware
of payment of the premrum See Sielski v. Commercial lns Co. of Newark, New Jersey,
199 A.D.2d 974 (4" Dept: 1993).

In the instant case, the record is clear that the pla:ntn‘f cont:nued to bill the insured

'aﬁerthe commencement of sui, accepted polrcy premiums thereaﬂer. and now admittedly

seeks the right to retain all premiums paid. See Belesi v, Cennecticut Mutual Life

Insurance Company, 272 A.D.2d 353 (2d Dept. 2000). Thirs, the Trustee has made a

" prima facie case that plaintiff has waived ifs right to rescind the pe[icy through its demand
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for, acceptance of and retention of policy premiums after it learned of defendant’s a!feged
material misrepresentations, which was the basis for which plaintiff seeks to rescind the-
policy. As such, plaintiﬁ”s attempts to sim-ultanéous!y accept premiums and assért its right |
 fo réscission are unenforceable. See~ Scalia v. Equitable Life Assuranée Society of fhe
United States, subré. o |

Accordingly, -defendant’s m_otion for summary judgment is gfanted and the court
declares that plaintif‘f is estoppéd_from‘ contending that life inSuranée policy number
LF5549300 may be rescinded.

' ~ This constitutes the Décié_ion, Order and Judgment of the coﬂrt.

Dated: White Plains, New York

January g 2010 . 5 ; __tg a

HON. ROBERT DIBELLA, AJSC




